PREZENTARI

4 aprilie 2019 - pentru prima data in istorie,
magistratii altui stat membru al Uniunii
Europene decat Belgia au protestat la
Bruxelles pentru statul de drept

La data de 4 aprilie 2019, reprezentanti
ai Asociatiei “Forumul Judecatorilor din
Romania”, Asociatiei ,Miscarea pentru
Apararea Statutului Procurorilor” si
Asociatiei ,Initiativa pentru Justitie” s-au
intalnit la Bruxelles cu oficiali de prim rang
ai Comisiei Europene si ai Parlamentului
European, inclusiv cu Prim-Viceprese-
dintele Comisiei Europene, dl. Frans
Timmermans, intr-un demers care a vizat
starea justitiei din Romania si care a
cuprins si un flashmob organizat de
magistratii romani in colaborare cu colegii
lor din Belgia in fata Palatului de Justitie
din Bruxelles.

Intalnirea cu dl. Frans Timmermans a
fost una tehnica, in care s-au discutat
aspecte privind efectele modificarile
legilor justitiei, criticate amplu de entitatile
internationale relevante. Comisia
Europeana si-a asumat rolul sau de
aparare a statului de drept, conform
articolului 2 din Tratatul privind Uniunea
Europeana, iar dialogul cu magistratii
romani este esential Tn aceasta nota
pentru o apreciere tehnica a intregului
context, magistratii fiind exclusiv experti
tehnici, Tn limitele statutului lor. In cazul
unor derapaje ulterioare de la statul de
drept si al nesocotirii recomandarilor
MCV, Comisia are la indemana mijloace
coercitive impotriva statului roméan, pe
care nu va ezita sa le puna in practica.

Prin reformele legislative adoptate in
ultimii doi ani, ignorand avizele Comisiei
de la Venetia si rapoartele Comisiei

Europene, coroborate cu incapacitatea
Consiliului Superior al Magistraturii de a
garanta in mod real independenta justitiei,
judecatorii si procurorii fiind supusi unor
asalturi continue, Roméania se
indeparteaza vizibil de la cerintele statului
de drept. O astfel de situatie tinde sa se
raspandeasca in toata Europa, punand
sub carantina zeci de ani de dialog si
progrese democratice ce pareau
ireversibile. In atare conditii, institutiile
europene nu pot ramane in pasivitate,
soarta statului de drept in Romania fiind
si obligatia acestora.

Dreptul la informare al entitatilor
europene presupune posibilitatea
acestora de a dialoga in mod liber si fara
presiuni cu magistratii romani. De altfel,
lipsa unui dialog real al autoritatilor
roméane cu judecatorii si procurorii a
determinat mii de magistrati roméni sa
protesteze sub diverse forme, de la
suspendarea sedintelor de judecata si
pana la iesirea pe treptele instantelor si
parchetelor, solicitand, intre altele,
eliminarea limitarilor adoptate cu privire
la libertatea de exprimare a judecatorilor
si procurorilor, abrogarea dispozitiilor
referitoare la infiintarea Sectiei speciale
pentru investigarea infractiunilor comise
de magistrati, renuntarea la dispozitiile
care prevad dublarea perioadei de
pregéatire in cadrul Institutului National al
Magistraturii si la cele care elimina
meritocratia Tn magistratura.
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Protestul de la Palatul de Justitie din
Bruxelles (Rond-point piétonnier de la
Place Poelaert) a durat aproximativ o ora,
au participat in jur de 30 de magistrati
romani, care au fost aplaudati la scena
deschisa si incurajati de zeci de colegi
judecatori din Belgia si Germania, dar si
de avocati belgieni. Pentru prima data in
istorie, magistratii altui stat membru al

Uniunii Europene decat Belgia au
protestat la Bruxelles pentru statul de
drept.

Pentru alte amanunte, a se vedea
pagina web:

http://www.ziare.com/stiri/justitie/
exclusiv-din-culisele-intalnirii-magistratilor-
romani-cu-frans-timmermans-cea-mai-
profunda-consideratie-pe-care-ne-a-
aratat-o-cineva-vreodata-interviu-1557184.
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PRESENTATIONS

4 April 2019 - for the first time in history,
magistrates from a member state of the
European Union other than Belgium
protested in Brussels for the rule of law

On 4 April 2019, representatives of the
Romanian Judges’ Forum Association,
the Movement for the Defence of the
Prosecutors’ Status Association and the
Initiative for Justice Association met in
Brussels with senior officials of the
European Commission and the European
Parliament, including the First
Vice-President of the European
Commission, Mr. Frans Timmermans, in
an action that concerned the state of
justice in Romania, and which included a
flashmob organized by Romanian
magistrates in collaboration with their
colleagues in Belgium in front of the
Brussels Palace of Justice.

The meeting with Mr. Frans
Timmermans was a technical one in
which aspects of the changes to the laws
of justice were discussed, widely criticized
by relevant international entities. The
European Commission has assumed its
role of defending the rule of law under
article 2 of the Treaty on European Union,
and dialogue with Romanian judges and
prosecutors is essential in this note for a
technical appreciation of the whole
context, with magistrates being technical
experts only, within the limits of their
status. In the event of further deviations
from the rule of law and disregard of MCV
recommendations, the Commission has
coercive means at its disposal against the
Romanian state, which it will not hesitate
to put into practice.

Through the legislative reforms
adopted over the last two years, ignoring
the Venice Commissions opinions and the
reports of the European Commission,
corroborated by the inability of the
Superior Council of Magistracy to
genuinely guarantee the independence of
justice, judges and prosecutors being
subjected to constant assaults, Romania
is visibly distancing itself from the
requirements of the rule of law. Such a
situation tends to spread across Europe,
putting under quarantine tens of years of
dialogue and democratic progress that
seemed irreversible. Under such
circumstances, the European institutions
cannot remain passive, the fate of the rule
of law in Romania being their duty.

The right to information of European
entities implies their possibility to freely
and without pressure have a dialogue with
the Romanian magistrates. Moreover, the
lack of a real dialogue of the Romanian
authorities with the judges and
prosecutors led thousands of Romanian
magistrates to protest in various forms,
from the suspension of court sessions to
the exits on the steps of the courts and
prosecutors’ offices, requesting, among
other things, the elimination of the
adopted limitations on the freedom of
expression of judges and prosecutors, the
repeal of the provisions regarding the
establishment of the Special Department
for investigating the crimes committed by
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magistrates, the waiving of the provisions
stipulating the doubling of the training
period within the National Institute of
Magistracy and the elimination of
meritocracy in the magistracy.

The protest at the Brussels Palace of
Justice (Rond-point piétonnier at Place
Poelaert) lasted for about an hour,
attended by around 30 Romanian
magistrates who were applauded at the
open stage and encouraged by dozens

of Belgian and German colleague judges,
as well as Belgian lawyers. For the first
time in history, magistrates from a
member state other than Belgium
protested in Brussels for the rule of law.

For more details check the web page:

http://www.ziare.com/stiri/justitie/
exclusiv-din-culisele-intalnirii-magistratilor-
romani-cu-frans-timmermans-cea-mai-
profunda-consideratie-pe-care-ne-a-
aratat-o-cineva-vreodata-interviu-1557184.
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PRESENTATIONS

Le 4 avril 2019 - pour la premiére fois
dans Phistoire, les magistrats d’un autre
Etat membre de ’Union Européenne que

la Belgique, ont protesté a Bruxelles pour

’Etat de droit

Le 4 avril 2019, les représentants de
I’Association Le Forum des Juges de
Roumanie, de [I’Association Le
Mouvement pour la Défense du Statut de
Procureurs et de I'Association L’Initiative
pour la Justice, se sont rencontrés a
Bruxelles avec des représentants officiels
de premier rang de la Commission
Européenne et du Parlement Européen,
y compris avec le Premier-Vice-président
de la Commission Européenne, monsieur
Frans Timmermans, dans une démarche
ayant visé I'état de la justice de Roumanie
et qui a comporté aussi un flash mob
organisé par les magistrats roumains en
collaboration avec leurs collégues de
Belgique devant le Palais de Justice de
Bruxelles.

La rencontre avec monsieur Frans
Timmermans a été une technique, dans
laquelle on a discuté des aspects
concernant les effets des modifications
des lois de la justice, amplement critiqués
par les entités internationales pertinentes.
La Commission Européenne a assumé
son role de défense de I'Etat de droit,
conformément a l'article 2 du Traité
concernant I'Union Européenne et le
dialogue avec les magistrats roumains est
essentiel dans cette note pour une
appréciation technique de l'entier
contexte, les magistrats étant
exclusivement des experts techniques
dans les limites de leur statut. Dans le

cas de dérapages postérieurs au statut
de droit et de manquement aux
recommandations MCV, la Commission
tient a la disposition des moyens coercitifs
contre I'Etat roumain qu’elle n’hésitera
pas a mettre en ceuvre.

Par les réformes législatives adoptées
dans les deux derniéres années, ignorant
les avis de la Commission de Vénice et
les rapports de la Commission
Européenne corroborés avec l'incapacité
du Conseil Supérieur de la Magistrature
de garantir réellement I'indépendance de
la justice, les juges et les procureurs étant
soumis a des assauts continus,
Roumanie s’éloigne visiblement des
exigences de I'Etat de droit. Une situation
pareille tend a se répandre dans 'Europe
entiere mettant en quarantaine des
dizaines d’années de dialogue et de
progrés démocratiques paraissant
irréversibles. En telles conditions, les
institutions européennes ne peuvent pas
rester en passivité, le sort de 'Etat de droit
en Roumanie étant I'obligation de ceux-ci
aussi.

Le droit d'information des entités
européennes présuppose la possibilité de
ceux-ci de dialoguer librement et sans
pressions avec les magistrats roumains.
Le manque de dialogue réel des autorités
roumaines avec les juges et les
procureurs a déterminé, d’ailleurs, des
milliers de magistrats roumains a
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protester sous diverses formes de la
suspension des audiences et jusqu’a la
sortie des organes juridictionnels et des
parquets, demandant entre autres,
I'élimination des limites adoptées sur la
liberté d’expression des juges et des
procureurs, I'abrogation des dispositions
concernant la constitution de la Section
spéciale pour l'investigation des
infractions commises par les magistrats,
le renoncement aux dispositions
prévoyant le doublement de la période de
formation au sein de I'Institut National de
la Magistrature et celles éliminant la
méritocratie dans la magistrature.

La protestation au Palais de Justice
de Bruxelles (Rond-point piétonnier de la
Place Poelaert) a duré environ une heure,

il y avait environ 30 participants des
magistrats roumains ayant regu des
ovations et des encouragements de
dizaines de collégues juges de Belgique
et Allemagne, mais aussi d’avocats
belges. C’était pour la premiére fois dans
I’histoire que les magistrats d’'un autre
Etat membre de I'Union Européenne que
la Belgique, avaient protesté a Bruxelles
pour 'Etat de droit.

Pour d’autres détails, voir la page
web :

http://www.ziare.com/stiri/justitie/
exclusiv-din-culisele-intalniri-magistratilor-
romani-cu-frans-timmermans-cea-mai-
profunda-consideratie-pe-care-ne-a-
aratat-o-cineva-vreodata-interviu-1557184.
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Tomotrow It may be.
about OTHERS.

YOU BUST ACT NOW
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Avizul Biroului Consiliului Consultativ al
Judecatorilor Europeni cu privire la
cererea adresata de Asociatia Forumul
Judecatorilor din Romania referitoare la
situatia independentei justitiei din
Romania, CCJE-BU(2019)4, Strasbourg,
25 aprilie 2019

INTRODUCERE

1. La 15 noiembrie 2018, CCJE a
primit o cerere din partea Asociatiei
Forumul Judecatorilor din Romania.
Cererea avea in vedere o lunga si
tensionata batalie din Romania, inceputa
in anul 2017, si care privea pastrarea
independentei  judecatorilor  si
procurorilor, precum si alte aspecte.
Printre altele, cererea punea accentul pe
problemele care au captat atentia atat la
nivel national cét si international, si care
priveau lupta Tmpotriva coruptiei, in
special demiterea 1n iulie 2018, de
Ministrul Justitiei, a procurorului sef al
Directiei Nationale Anticoruptie, doamna
Laura Codruta Kovesi'%.

2. Cu privire la problemele esentiale
referitoare la cererea cu care a fost
mandatat CCJE, Asociatia Forumul
Judecatorilor din Romania a facut referire
la modificarile aduse urmatoarelor legi: 1)
Legea privind Consiliul Superior al Magis-
traturii, intrata in vigoare in octombrie
2018; 2) Legea privind statutul judeca-
torilor si al procurorilor, intrata in vigoare

in octombrie COUNCIL OF EUROPE
2018; 3) Legea
privind orga-
nizarea judi-
ciara, intrata in
vigoare in iulie
2018.

CONSEIL DE LEUROPE

3. Cererea
a descris modul in care aceste modificari
au fost elaborate si propuse, fara vreun
dialog real si fara implicarea judecatorilor
si a procurorilor. De asemenea, cererea
a facut referire la avizele Comisiei de la
Venetia privind modificarile mentionate
care au confirmat ca ,procedura
legislativa a avut loc intr-un cadru marcat
de un climat politic tensionat, profund
afectat de rezultatele eforturilor tarii in
lupta anticoruptie™'%° si ca ,acest context
face ca orice initiativa legislativa, care are
potentialul de a spori riscul unei imixtiuni
politice in activitatea judecatorilor si a
procurorilor, sa fie un subiect sensibil”2%,

4. Referitor la judecatori Tn special,
CCJE afost investit cu o cerere prin care
i s-a solicitat sa raspunda la o serie de

%8 Formal ea a fost demisd de Presedintele
Roméniei, care initial s-a opus revocarii acesteia
din functie, dar a demis-o pe doamna Kovesi doar
dupa o decizie a Curtii Constitutionale a Romaniei.

199 Vezi Avizul Comisiei de la Venetia in ceea
ce priveste modificarile aduse Legii nr. 303/2004

privind statutul judecatorilor si al procurorilor, Legii
nr. 304/2004 privind organizarea judiciara si Legii
nr. 317/2004 privind Consiliul Superior al
Magistraturii, CDL-AD(2018)017, par. 13.

200 |bid., para 17.
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intrebari, luand 1in considerare
standardele europene referitoare la
independenta justitiei, rolul si functionarea
Consiliului Superior al Magistraturii,
raspunderea materiald a judecatorilor,
infiintarea unei sectii speciale de
investigare a infractiunilor comise de
judecatori, libertatea de exprimare a
judecatorilor, atacurile repetate si fara
precedent indreptate impotriva acestora,
venite din partea unor actori politici,
precum si dreptul judecatorilor de a
protesta Tmpotriva oricaror politici sau
actiuni care le afecteaza independenta.

5. In analiza acestor aspecte, Biroul
CCJE ia in considerare Avizul Comisiei
de la Venetia mentionat anterior, precum
si Raportul de progres privind Roméania
emis la 13 noiembrie 2018 de Comisia
Europeana in cadrul Mecanismului de
Cooperare si Verificare (MCV) care,
printre altele, a solicitat Statului roman sa
suspende imediat punerea in aplicare a
modificarilor anterior mentionate si sa le
revizuiasca, tindnd cont, in totalitate, de
recomandarile MCV si de cele emise de
Comisia de la Venetia?®".

6. In acest sens, dupa ce a examinat
solicitarile  Asociatiei ~ Forumul
Judecatorilor din Roménia Tn lumina
standardelor europene incidente, inclusiv
Recomandarile Comitetului de Ministri al
Consiliului Europei, standardele CCJE si
ale Comisiei de la Venetia, precum si
jurisprudenta Curtii Europene a
Drepturilor Omului (CEDQ), CCJE a emis
Avizul de mai jos. Acesta cuprinde o
analiza din punct de vedere legal a
modificarilor mentionate, precum si
recomandarile corespunzatoare cu
caractere aldine la finalul fiecarei sectiuni.
Un rezumat al recomandarilor se gaseste

la inceputul Avizului pentru a facilita cititul
acestuia si pentru a facilita o trimitere
rapida la constatarile si recomandarile
esentiale ale CCJE.

REZUMATUL RECOMANDARILOR

7. Biroul CCJE, care reprezinta
membrii CCJE care sunt judecatori
activi din toate statele membre ale
Consiliului Europei, este de acord cu
ingrijorarile exprimate de Asociatia
Forumul Judecatorilor din Roméaniain
ceea ce priveste independenta
judecatorilor din Romania si cele
referitoare la adoptarea modificarilor
aduse Legilor Consiliului Superior al
Magistraturii, statutul judecatorilor si
al procurorilor si organizarii judiciare.

8. Referitor la rolul si
functionarea Consiliului Superior al
Magistraturii (CSM), Biroul CCJE
recomanda reexaminarea motivelor
pentru revocarea unui membru CSM,
in special sa fie eliminata posibilitatea
revocarii membrilor alesi din CSM
printr-un vot de neincredere al
adunarilor generale ale instantelor,
inclusiv prin petitionare.

9. De asemenea, Biroul CCJE
conchide ca excluderea membrilor
CSM care sunt reprezentanti ai
societatii civile de la toate sedintele
sectiilor CSM — organisme insarcinate
cu luarea deciziilor conform noilor
modificari — este contrara standardelor
europene.

10. in consecinta, Biroul CCJE
atrage atentia ca nu este adecvat ca
reprezentantii societatii civile sa aiba
un rol atat de redus in activitatea CSM

201 Vezi http://europa.eu/rapid/press-
release_|P-18-6365_en.htm .
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si recomanda ca acest aspect sa fie
reconsiderat.

11.In ceeace priveste raspunderea
materiala a judecatorilor, Biroul CCJE
este ingrijorat cu privire la existenta
rolului determinant, in faza initiala, pe
care l-ar avea Ministerul Finantelor
Publice, care este un organ executiv
si, prin urmare, nu este adecvat sa
stabileasca existenta sau cauzele unor
erori judiciare. Asemenea pretentii,
daca exista, ar trebui decise exclusiv
de o instanta independenta care sa
beneficieze de toate garantiile
prevazute de art. 6 al Conventiei
Europene a Drepturilor Omului
(CEDO).

12. Pe langa aceste aspecte de
procedura, Biroul CCJE recomanda,
minimal, ca noua definitie a erorii
judiciare sa fie completata in sensul ca
judecatorii sunt trasi la raspundere
doar in caz de exercitare cu
rea-credintd sau grava neglijenta a
activitatii lor, aspecte constatate
printr-o proceduri corespunzitoare. in
continuare, Biroul CCJE recomanda ca
singurul temei pentru tragerea la
raspundere in caz de erori judiciare sa
fie reaua-credinta - nu si neglijenta
grava.

13. In ceea ce priveste infiintarea
unei sectii speciale separate pentru
investigarea infractiunilor comise de
judecatori, Biroul CCJE recomanda
abandonareain totalitate a acestei idei.

14. Biroul CCJE conchide ca noua
obligatie impuséa judecatorilor din
Romania, care le limiteaza libertatea de
exprimare, nu este necesara, ridicand
multe intrebari, si poate fi interpretata
intr-un mod arbitrar si abuziv
periclitind independenta judiciara, si,
prin urmare, recomanda ca aceasta sa
fie eliminata.

15. In ceea ce priveste atacurile
repetate si fara precedent ale actorilor
politici indreptate impotriva
judecatorilor, Biroul CCJE condamna
orice afirmatii, comentarii sau remarci
din Romania care depasesc limitele
unei critici legale si care au ca scop sa
atace, sa intimideze sau sa puna
presiune pe judecatori ori sa
demonstreze o lipsa totala de respect
fata de acestia, prin folosirea unor
argumente simpliste, iresponsabile
sau demagogice ori care denigreaza
sistemul judiciar sau judecatorii priviti
in mod individual.

16. Referitor la dreptul judecatorilor
de a protesta impotriva unor politici
sau actiuni care le afecteaza
independenta, Biroul CCJE confirma
fara echivoc dreptul legitim al
judecatorilor din Roménia si de
pretutindeni de a protesta impotriva
oricaror politici sau actiuni care le
afecteaza independenta intr-un climat
de respect reciproc si intr-o maniera
care sa corespunda nevoii de
mentinere a independentei sau a
impartialitatii justitiei.

ANALIZA LEGALA

Rolul si functionarea Consiliului
Superior al Magistraturii

17. Tn primul rand, Biroul CCJE
observa faptul ca, referitor la revocarea
membrilor CSM, conform modificarilor
aduse Legii Consiliului Superior al
Magistraturii, aceasta este posibila
oricand membrul CSM nu mai
indeplineste cerintele legale pentru a fi
membru ales in CSM; este subiectul
uneia dintre sanctiunile disciplinare
prevazute de lege; i-a fost retrasa
increderea acordata de majoritatea
judecatorilor din instantele pe care le
reprezinta.
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18. In acelasi sens, un vot de
neincredere poate fi luat printr-o petitie
semnata de majoritatea judecatorilor din
aceste instante. Asta ar insemna ca
revocarea membrului respectiv ales in
CSM poate fi decisa in lipsa unei adunari
in acest sens si fara ca acestuia sa i se
ofere posibilitatea de a se adresa
judecatorilor si de a-si prezenta punctul
de vedere?%?,

19. Biroul CCJE reaminteste ca
aceste consilii pentru sistemele de justitie
sunt organisme al caror scop este sa
garanteze independenta justitiei si a
judecatorilor priviti in mod individual, dar
si s& promoveze functionarea eficienta a
sistemului judiciar. Introducerea acestora
a fost recomandata de catre Comitetul
Ministrilor al Consiliului Europei, de catre
CCJE si de catre Comisia de la
Venetia2®3. Tn ultimii ani, mai multe
sisteme de justitie europene au nfiintat
consilii pentru justitie.

20. Chiar daca CCJE nu si-a exprimat
inca punctul de vedere cu privire la
problema revocarii, a fost evidentiat in
special ca “Membrii consiliilor din justitie
— atat judecatorii, cat si cei ce nu sunt
judecatori - ar trebui sa beneficieze de
garantii in ceea ce priveste independenta
si impartialitatea?®. Tn mod cert acest
lucru presupune existenta unor garantii

impotriva arbitrariului sau impotriva unei
revocari nefondate sau indoielnice.

21.Acelasi rationament se aplica si
Recomandarilor Comitetului de Ministri al
Consiliului Europei in ceea ce priveste
judecétorii: independenta, eficienta si
obligatiile (in acest sens Rec.(2010)12),
care, desi nu abordeaza in mod direct
problema revocarii membrilor, a subliniat
ca “in sistemele judiciare, Consiliile sunt
organisme independente, Tnfiintate prin
lege sau prin Constitutie, care urmaresc
sa garanteze independenta justitiei si a
judecatorilor priviti in mod individual”?%5.

22.1n consecintd, Biroul CCJE este
de acord cu Comisia de la Venetia in ceea
ce priveste primul motiv de revocare,
respectiv ca semnificatia acestuia nu este
clara?%, sj ca “posibilitatea revocarii unui
membru CSM pentru ca a fost subiectul
unei sanctiuni disciplinare prevazute de
lege pentru judecatori, ridica de
asemenea semne de intrebare, din
moment ce permite revocarea acestuia
chiar si pentru o sanctiune de cea mai
mica Tnsemnatate?’’. De asemenea,
poate fi amintit in acest context ca opinia
Comisiei de la Venetia este aceea ca
luarea unei decizii cu privire la
suspendarea unui membru CSM ar trebui
sa aiba in vedere gravitatea acuzatiei
aduse si existenta cel putin a situatiei

202 Vezi Avizul Comisiei de la Venetia in ceea
ce priveste modificarile aduse Legii nr. 303/2004
privind statutul judecatorilor si al procurorilor, Legii
nr. 304/2004 privind organizarea judiciara si Legii
nr. 317/2004 privind Consiliul Superior al
Magistraturii, CDL-AD(2018)017, par. 145.

203 \ej Recomandarea Comitetului de Ministri
al Consiliului Europei privind judecatorii:
independenta, eficienta si responsabilitatile
(Rec(2010)12), parg. 26-29; de asemenea Avizul
nr. 1 al CCJE (2001) par. 45, si nr. 10 (2007);
Raportul Comisiei de la Venetia privind
independenta sistemului judiciar, Partea 1:
Independenta judecatorilor, CDL-AD(2010)004, par.

32, toate acestea recomanda infiintarea acestor
Consilii.

204 A se vedea Opinia nr. 10 a CCJE (2007) cu
privire la Consiliul pentru Justitie aflat in slujba
societatii, par.36

205 A se vedea Rec. (2010)12, par. 26.

206 \/ezi Avizul Comisiei de la Venetia in ceea
ce priveste modificarile aduse Legii nr. 303/2004
privind statutul judecatorilor si al procurorilor, Legii
nr. 304/2004 privind organizarea judiciara si Legii
nr. 317/2004 privind Consiliul Superior al
Magistraturii din Roméania, CDL-AD(2018)017, par.
141,

207 |bid., para 142.
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probabile de savéarsire a unei abateri
disciplinare”,

23. De asemenea, Biroul CCJE
sprijind pe deplind constatarile Comisiei
de la Venetia referitoare la al treilea motiv
de revocare — cel mai problematic -, care
permite revocarea membrilor alesi in
CSM prin retragerea votului de incredere,
spre exemplu printr-un vot in adunarile
generale ale instantelor. “Comisia de la
Venetia s-a opus constant introducerii
unui asemenea mecanism, deoarece
acesta presupune o evaluare subiectiva
si poate Tmpiedica reprezentantii alesi in
CSM sa ia deciziiindependent. Un vot de
incredere este specific institutiilor politice
si nu este potrivit pentru institutii precum
Consiliile din justitie, dar mai ales pentru
membrii acestor Consilii priviti in mod
individual”2%.

24. Este important de mentionat ca,
astfel cum a fost evidentiat in Introducerea
prezentului Aviz, prin Raportul Comisiei
Europene privind progresele realizate de
Romania in cadrul MCV, adoptat la 13
noiembrie 2018, s-a cerut Romaniei
suspendarea imediata a aplicarii legilor
justitiei, inclusiv a modificarilor aduse
Legii privind Consiliul Superior al
Magistraturii, si revizuirea legilor justitiei
ludnd in considerare, pe deplin,
recomandarile MCV si cele emise de
Comisia de la Venetia?'?. Raportul de
progres a accentuat faptul ca prevederile

nocive cele mai importante cuprind Tn
special extinderea motivelor pentru care
un membru CSM poate fi revocat?!'.

25. Prin urmare, Biroul CCJE
recomanda reconsiderarea, in lumina
observatiilor de mai sus, a motivelor
de revocare a membrilor CSM si, in
special, sa fie eliminata posibilitatea
revocarii membrilor alesi in CSM
printr-un vot de neincredere al
adunarilor generale ale instantelor,
inclusiv printr-o petitie?'2.

26. In continuare, Biroul CCJE
stabileste ca, in conformitate cu
modificarile aduse Legii privind Consiliul
Superior al Magistraturii, luarea deciziilor
in probleme care au o importanta
deosebita pentru cele doua profesii -
judecatori si procurori - este transferata
de la plenul CSM cétre cele doua sectii
CSM (pentru judecatori si pentru
procurori).

27. Desi aceasta modificare struc-
turala are ca scop separarea carierei
judecatorilor si procurorilor si nu
contravine in sine standardelor europene,
ea are anumite repercusiuni asupra
anumitor membri ai CSM.

28. In ceea ce-i priveste pe membrii
CSM care sunt reprezentanti ai societatii
civile, ei pot participa doar la sedintele
plenului CSM. Modificarile aduse legilor

208 A se vedea Avizul Comisiei de la Venetia
referitor laproiectul de Lege privind Consiliul Justitiei
din Macedonia de Nord, CDL-AD (2019)008, par.
37; Avizul Comisiei de la Venetia cu privire la
modificarile Legii privind inaltul Consiliu de Justitie
din Serbia, CDL-AD(2014)028, par. 30

209 Avizul Comisiei de la Venetia in ceea ce
priveste modificarile aduse Legii nr. 303/2004
privind statutul judecatorilor si al procurorilor, Legii
nr. 304/2004 privind organizarea judiciara si Legii
nr. 317/2004 privind Consiliul Superior al
Magistraturii din Roméania, CDL-AD(2018)017, par.
143.

210 http://europa.eu/rapid/press-release_
IP-18-6365_en.htm .

211 Raportul Comisiei catre Parlamentul
European si Consiliu cu privire la progresele
Romaniei in cadrul Mecanismului de Cooperare si
Verificare (Strasbourg, 13.11.2018 COM (2018) 851
final), sectiunea 3.1, pag. 3

212 Avizul Comisiei de la Venetia in ceea ce
priveste modificarile aduse Legii nr. 303/2004
privind statutul judecatorilor si al procurorilor, Legii
nr. 304/2004 privind organizarea judiciara si Legii
nr. 317/2004 privind Consiliul Superior al Magistra-
turii din Romania, CDL-AD(2018)017, par. 165.
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impiedica Tn mod clar participarea
acestora la sedintele sectiilor CSM, ceea
ce inseamna c&, dupa cum a mentionat
si Comisia de la Venetia, acestia nu vor
lua parte la adoptarea deciziilor de sectiile
CSM?13,

29. CCJE a recunoscut ca
“‘componenta Consiliilor de Justitie ar
trebui sa fie de asa natura incéat sa-i fie
garantata independenta si sa-i fie permis
sa-si indeplineasca rolul intr-un mod
efectiv’?™ si a salutat posibilitatea unei
structuri mixte, in care “membrii, jude-
catori sau nu, trebuie selectati avand Tn
vedere competenta, experienta,
intelegerea vietii judiciare, capacitatea de
a dialoga si cultura independentei”?'5.

30. Cu privire la posibilitatea
participarii selective a unor membri diferiti
in diversele sedinte/componente ale
Consiliilor de Justitie, “unde existd o
structura mixta in Consiliile de Justitie,
CCJE este parere ca unele dintre
atributiile Consiliilor ar trebui lasate n
sarcina unui complet din care sa faca
parte doar judecatorii”?'6.

31.1n acest context, Biroul CCJE
mentioneaza caracterul facultativ al
acestor recomandari, si chiar mai
important, referirea la doar “unele” dintre
sarcinile care nu sunt in mod necesar in
legatura cu participarea la luarea
deciziilor in organul colectiv.

32. Biroul CCJE concluzioneaza ca
excluderea membrilor CSM,
reprezentanti ai societétii civile, de la
participarea la toate sedintele sectiilor
CSM - organisme insarcinate cu luarea

deciziilor conform modificarilor legilor-
este contrara standardelor europene.

33. in consecinta, Biroul CCJE
constata ca nu este adecvat ca
reprezentantii societatii civile sa aiba
un rol atat de redus in activitatea CSM
si recomandéa reevaluarea acestui
aspect.

Raspunderea materiala a
judecatorilor

34. Modificarile aduse Legii privind
statutul judecatorilor si al procurorilor
prevad ca actiunea in regres indreptata
de Stat impotriva unui judecator care, cu
rea-credinta sau grava neglijenta, a comis
o eroare judiciara, nu mai este facultativa.
Aceasta actiune a devenit obligatorie si,
mai mult, Ministerul Finantelor Publice —
organ executiv - a fost insarcinat sa
initieze aceasta procedura printr-o
solicitare adresaté Inspectiei Judiciare
care trebuie sa prezinte un raport. Acest
raport are un caracter consultativ, iar
Ministerul ar putea s& depinda de el side
propria evaluare. De asemenea, este
important de notat ca noua procedura se
va aplica atat judecatorilor aflati in
exercitarea functiei, cat si celor care nu
mai sunt in functie.

35. Este interesant de notat c3,
referitor la definitia erorii judiciare, doua
versiuni consecutive au fost contestate in
fata Curtii Constitutionale a Romaniei
pentru ca erau neclare si imprevizibile si
afectau independenta magistratilor,
acestea fiind declarate neconstitu-
tionale?'”.

213 |bid., par. 137.

214 Avizul CCJE nr. 10 (2007) privind Consiliul
pentru Justitie aflat Tn serviciul societatii, par. 15

215 |bid., par. 21

216 |pbid., par. 20
217 Curtea Constitutionald a Romaniei, Dec. nr.
45 din 30.10.2018, Dec. nr.252 din 19.04.2018.
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36. In baza acestor modificari, exista
riscul ca doua proceduri paralele sa se
desfasoare, in acelasi timp, pentru
exercitarea indatoririlor cu rea credinta
sau neglijenta grava: o actiune n regres
si o actiune disciplinara, cu diferite
rezultate posibile; totodata, exista si un
rol sporit al Inspectiei Judiciare in
actiunea in regres, precum si atributii
largite ale Inspectorului Sef.

37. In aceasta privinta, Biroul CCJE
doreste sa sublinieze ca, in primul rand,
un judecator nu are trebui sa-si
desfasoare activitatea sub amenintarea
unei sanctiuni de ordin financiar, a carei
existentd poate, chiar si subconstient, s&-i
afecteze independenta?'8.

38. CCJE a stabilit principiul general
conform caruia “judecatorii ar trebui sa
beneficieze de o imunitate profesionala
absoluta in ceea ce priveste raspunderea
acestora pentru pretentiile indreptate
impotriva lor atunci cand acestia si-au
exercitat atributiile cu buna-credinta.
Erorile judiciare, indiferent ca privesc
competenta sau procedura, stabilirea ori
aplicarea legii sau evaluarea probelor, ar
trebui remediate prin intermediul caii de
atac a apelului; alte deficiente judiciare
care nu pot fi reparate in acest fel (inclusiv
intarzieri excesive) ar trebui, cel mult, sa
ofere posibilitatea introducerii unei cereri
de partea nemultumitd Tmpotriva
statului?'9,

39. In acest fel, CCJE a sprijinit o
imunitate functionalda absoluta a
judecatorilor atunci cand acestia isi
desfasoara activitatea cu buna-credinta.
Doar reaua-credinta ar putea sa atraga
raspunderea judecatorilor pentru erorile
judiciare. Tn ceea ce priveste neglijenta,
CCJE a stabilit ca “aplicarea unor notiuni
precum neglijenta grava sau inexplicabila
este adesea foarte dificila (...) si nu este
normal ca un judecator sa fie expus, cu
privire la exercitarea atributiilor judiciare,
vreunei raspunderi personale, chiar si prin
regres din partea statului, exceptand
situatiile intentionate”2°.

40. Prin neacceptarea neglijentei
grave ca temei pentru raspunderea civila
a judecatorilor, din cauza dificultatilor de
interpretare si aplicare, CCJE a mers mai
departe decat Comitetul de Ministri al
Consiliului Europei si Comisia de la
Venetia??!.

41. Biroul CCJE atrage atentia ca
Raportul privind progresele inregistrate
de Romaéania, intocmit de Comisia
Europeana in cadrul MCV, a subliniat ca
prevederile nocive cele mai importante
sunt, in special, noile modificari privind
raspunderea materiald a magistratilor
pentru deciziile luate???.

42. Biroul CCJE este ingrijorat cu
privire la existenta unui rol
determinant, in faza initiala, pe care I-ar

218 CCJE, Avizul nr. 3 (2002) cu privire la
principiile si regulile care privesc judecatorii,
conduita profesionalda, in special etica,
incompatibilitati si impartialitate, par. 53 si 55.

219 |bid., para 55; CCJE Magna Carta pentru
judecatori (2010), par. 21.

220 CCJE, Avizul nr. 3 (2002) cu privire la
principiile si regulile care privesc judecatorii,
conduita profesionalda, in special etica,
incompatibilitati si impartialitate, par. 22.

221 Avizul Comisiei de la Venetia in ceea ce
priveste modificarile aduse Legii nr. 303/2004
privind statutul judecatorilor si al procurorilor, Legii
nr. 304/2004 privind organizarea judiciara si Legii
nr. 317/2004 privind Consiliul Superior al
Magistraturii, CDL-AD(2018)017, par. 113.

222 Raportul Comisiei catre Parlamentul
European si Consiliu cu privire la progresul
Roméniei in cadrul Mecanismului de Cooperare si
Verificare (Strasbour, 13.11.2018 COM (2018) 851
final), sectiunea 3.1, pag. 3
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avea Ministerul Finantelor Publice,
organ executiv si care nu poate sa
stabileasca existenta sau inexistenta
ori cauzele erorilor judiciare®?. Biroul
CCJE recomanda ca acesta aspect sa
fie reevaluat in totalitate. Asemenea
cereri, daca exista, ar trebui
solutionate de o instanta independenta
care ofera toate garantiilor prevazute
de art. 6 din CEDO.

43. Biroul CCJE subliniaza ca noua
procedura privind raspunderea
magistratilor este, in special,
ingrijoratoare atunci cand este privita
in lumina altor modificari, respectiv
cele referitoare la infiintarea unei sectii
speciale de investigare a infractiunilor
comise de judecatori si cele care
impun judecatorilor limite in libertatea
de exprimare. in acest context, exista
un risc crescut de presiune asupra
judecatorilor, apt sa le submineze
independenta??,

44. Pe langa aceste aspecte de
procedura, Biroul CCJE recomanda,
minimal, ca noua definitie a erorii
judiciare sa fie completata prin a se
preciza expres faptul ca judecatorii
raspund numai in cazul in care, in urma
unei proceduri corespunzatoare®?®, s-a
stabilit ca acestia si-au exercitat
atributiile cu rea-credinta sau grava
neglijenta. Biroul CCJE recomanda ca
doar reaua-credintd, nu si grava
neglijenta, sa atraga raspunderea
judecatorilor in caz de erori judiciare.

infiintarea unei structuri specializate
de ancheta a infractiunilor comise de
judecatori

45. Modificarile aduse Legii de
organizare judiciara prevad infiintarea, in
cadrul Parchetului de pe langa inalta
Curte de Casatie si Justitie, a unei sectii
speciale de investigare a infractiunilor
comise Tn sistemul judiciar. Aceasta
sectie are o competenta exclusiva pentru
anchetarea magistratilor care au savarsit
infractiuni, inclusiv membrii CSM, chiar
si atunci cand alte persoane, pe langa
judecatori si procurori, sunt anchetate.

46. Cu privire la acest aspect, Biroul
CCJE subliniaza de la bun inceput ca este
dificil sa identifice trimiteri la practici
asemanatoare in statele membre, dar mai
ales la standarde din instrumentele
internationale sau regionale. CCJE s-a
pronuntat clar, printre altele, cu privire la
specializarea judecatorilor, “aspect care
poate fi benefic acestora prin aceea ca
judecatorii, Tn mod repetat, vor judeca
cazuri asemanatoare, vor intelege mai
bine realitatile din cauzele aflate pe rol,
fie ca aceste realitati sunt tehnice, sociale
sau economice, motiv pentru care vor da
o solutie mai buna, adecvata acestor
realitati"22®.

47. Prin analogie, Biroul CCJE
considera ca si specializarea procurorilor
poate fi benefica. Intr-adevar, Consiliul
Consultativ al Procurorilor Europeni a
considerat ca “nevoia de specializare a
procurorilor, chiar si in interiorul unei
structuri specializate din Ministerul Public,
ar trebui vazuta drept o prioritate, care sa
raspunda noilor forme de criminalitate??’.

223 Avizul Comisiei de la Venetia in ceea ce
priveste modificarile aduse Legii nr. 303/2004
privind statutul judecatorilor si al procurorilor, Legii
nr. 304/2004 privind organizarea judiciara si Legiia
nr. 317/2004 privind Consiliul Superior al
Magistraturii, CDL-AD(2018)017, par. 117.

224 |bid., para 121.

225 |pid., para 122.

226 CCJE, Avizul nr. 15 (2012) referitoare la
specializarea judecatorilor, par 11.

227 CCPE, Avizul nr. 9 (2014) cu privire la
normele si principiile europene care privesc
procurorii in cauza, note explicative, par. 119.
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Spre exemplu, cAnd CCPE a emis opinia
sa privind calitatea si eficienta activitatii
desfasurate de procurori, a abordat si
lupta Tmpotriva terorismului si crimina-
litatea grava si organizatéa care presupun,
in mod evident, un anumit grad de
specializare®?8.

48. Cu toate acestea, Biroul CCJE are
mari rezerve cu privire la faptul ca
specializarea va ajuta Tn gestionarea
cauzelor care privesc persoane din cadrul
aceleiasi profesii — spre exemplu,
judecatorii, care, din toate indiciile, nu par
a avea o prevalenta in a comite infractiuni
-, iar nu la gestionarea cauzelor care
presupun o criminalitate grava.

49. Specializarea procurorilor fata de
reprezentantii dintr-o anumita profesie, in
cazul Romaniei acestia fiind judecatorii,
ridica imediat cateva intrebari cu privire
la ratiunea unei abordari atat de
discriminatorii, eficienta acesteia si plusul
de valoare. De asemenea, este
ingrijorator din punct de vedere al imaginii
pe care justitia o are n perceptia opiniei
publice, deoarece un asemenea demers
ar putea fi interpretat drept o dovada a
existentei unei Tnclinatii din partea
intregului corp de magistrati de a comite
anumite infractiuni, spre exemplu,
infractiuni de coruptie. in acest fel, nu doar
ca va afecta intregul grup profesional ci,
este posibil sa afecteze grav increderea
publica n justitie.

50. Mai mult, in conditiile existentei in
Roméania a Directiei Nationale
Anticoruptie, Tn a carei competenta intra
anumite infractiuni de coruptie comise de

orice persoane, iar nu doar de membrii
unei anumite profesii, un asemenea
demers, de infiintare a unei sectii special
de investigare a infractiunilor comise de
judecatori, ridicd mai multe semne de
intrebare.

51. Asociatia Forumul Judecatorilor
din Roméania s-a referit, in cererea
adresata CCJE, dar siin cererea adresata
CCPE, la problemele care au generat
interes la nivel national si international in
ceea ce priveste lupta anticoruptie din
Romania, respectiv revocarea in iulie
2018, de Ministrul Justitiei, a procurorului
sef al DNA, astfel cum a fost mentionat
deja n introducerea prezentului Aviz.
Aceasta revocare a fost criticata si de
Comisia Europeana prin Raportul privind
Romania emis in cadrul MCV?2°,

52. Biroul CCJE subliniaza ca “in
opinia multor interlocutori din Comisia de
la Venetia, nu exista o justificare rationala
si obiectiva cu privire la necesitatea
infiintarii unei sectii speciale de
investigare a infractiunilor comise in
justitie, din moment ce, cu putine exceptii,
nu pare a exista un fenomen infractional
raspandit printre magistratii romani?%. In
consecinta, infiintarea acestei noi sectii
aridicat semne de intrebare si preocupari
puternice cu privire la ratiunea sa,
impactul acesteia asupra independentei
judecatorilor si procurorilor, precum si
asupra increderii opiniei publice Tn
sistemul de justitie penala, posibilitatea
existentei unui conflict de competenta
intre DNA si alte structuri, precum si
posibilitatea redirectionarii unor dosare de
coruptie la nivel Tnalt care sunt pe rolul

228 CCPE, Avizul nr. 11 (2016) cu privire la
calitatea si eficienta activitatii procurorilor, inclusiv
atunci cand lupta impotriva terorismului si a crimei
organizate.

229 Raportul Comisiei catre Parlamentul
European si Consiliu cu privire la progresele
inregistrate de Romania in cadrul MCV (13.11.2018

com (2018) 851 final 851 final), Sectiunea 3, pag. 4.
230 Avizul Comisiei de la Venetia in ceea ce
priveste modificérile aduse Legii nr. 303/2004
privind statutul judecatorilor si al procurorilor, Legii
nr. 304/2004 privind organizarea judiciara si Legii
nr. 317/2004 privind Consiliul Superior al
Magistraturii, CDL-AD(2018)017, par. 84.
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DNA. Cel din urma aspect a fost
considerat drept unul dintre cele mai
grave riscuri din moment ce, impreuna cu
judecatorii si procurorii anchetati, alte
persoane anchetate vor iesi din jurisdictia
DNA. Asta va submina atat lupta
anticoruptie cat si DNA ca institutie®?’.

53. Biroul CCJE evidentiaza ca
Raportul privind progresele inregistrate
de Romania in cadrul MCV, intocmit de
Comisia Europeana, a subliniat ca
principalele aspecte problematice includ
infiintarea unei sectii speciale de
investigare a infractiunilor comise de
magistrati?3?,

54. in consecinti, Biroul CCJE
recomanda abandonarea infiintarii
unei sectii speciale de investigare a
infractiunilor savarsite de judecatori
sau procurori.

Libertate de
judecatorilor

55. Modificarile aduse Legii privind
statutul judecatorilor si procurorilor prevad
ca judecatorii si procurorii sunt obligati,
in exercitarea atributiilor lor, sa se abtina
de la expresii sau manifestari care
defaimeaza, in orice mod, celelalte puteri
ale statului — legislativa sau executiva.

exprimare a

56. Trebuie luat in considerare ca
notiunea de “defaimare” nu este definita
in mod clar in Romania si ca obligatia de
mai sus se refera in mod expres la
celelalte puteri ale statului?®3. Acest
aspect ridica foarte multe semne de

intrebare. In primul rand, nu este clara
ratiunea unei asemenea restrictii —“In
timpul serviciului’- si cum se va aplica
aceasta. In al doilea rand, legea ar trebui,
in mod evident, sa protejeze Tmpotriva
defaimarii toate persoanele si entitatile,
nu doar puterea legislativa sau executiva.
in consecinta, abordarea selectiva din
noile prevederi legale cu privire la aceste
doua aspecte este foarte discutabila.

57. In acest fel, o persoana poate
presupune ca judecatorii trebuie sa se
abtina de la afirmatii defaimatoare in
general, cu privire la oricine, inclusiv
puterea legislativa si executiva. Biroul
CCJE evidentiaza ca, referitor la acest
aspect, puterea legislativa si puterea
executiva au aceleasi obligatii.

58. Biroul CCJE reaminteste ca
CEDO a recunoscut ca intr-o societate
democratica este deosebit de important
ca instantele sa inspire incredere
publicului?®* si ca judecatorii trebuie
protejati impotriva atacurilor distructive
lipsite de orice baza factuala. Mai mult,
din moment ce judecatorilor li se pretinde
obligatia de rezerva si discretie, acestia
nu pot sa se apere public in fata diferitor
atacuri, spre deosebire de politicieni, care
pot sa faca acest lucru?3®. Mai presus de
toate, judecatorii ar trebui sa se exprime
prin deciziile pe care le iau; discretia si
alegerea cuvintelor sunt importante atunci
cand judecatorii dau declaratii in fata
presei in cauze aflate pe rol sau deja
solutionate conform legii?%.

231 |bid., par. 83;
AdHocRep(2018)2, par. 34.

232 Avizul Comisiei de la Venetia in ceea ce
priveste modificarile aduse Legii nr. 303/2004
privind statutul judecatorilor si al procurorilor, Legii
nr. 304/2004 privind organizarea judiciara si Legii
nr. 317/2004 privind Consiliul Superior al
Magistraturii, CDL-AD(2018)017, par. 130.

233 Avizul Comisiei de la Venetia in ceea ce

GRECO, Greco-

priveste modificarile aduse Legii nr. 303/2004
privind statutul judecatorilor si al procurorilor, Legii
nr. 304/2004 privind organizarea judiciara si Legii
nr. 317/2004 privind Consiliul Superior al
Magistraturii, CDL-AD(2018)017, par. 130.

234 CEDO, Olujic ¢. Croatiei, 2009

235 CEDO, De Haes si Gijsels c. Belgiei, 1997

236 CEDO, Daktaras c. Lituaniei, 2000; Olujic
c. Croatiei, 2009
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59. Tn opinia CCJE, “exista o diferenta
evidenta intre libertatea de exprimare si
critica legitima, pe de o parte, si lipsa de
respect si presiunea excesiva asupra
justitiei, pe de alta parte. Politicienii nu ar
trebui sa foloseasca argumente simpliste
si demagogice pentru a critica justitia in
timpul campaniilor politice doar de dragul
discutiei si pentru a distrage atentia de la
propriile neajunsuri. Nici judecatorii, priviti
in mod individual, nu ar trebui sa fie tinta
unor atacuri la persoana. Politicienii nu
ar trebui sa incurajeze lipsa de respect
fata de deciziile judiciare, dar mai ales
violenta indreptatd impotriva judeca-
torilor, astfel cum s-a intamplat in unele
state membre?%’.

60. La randul lor, judecatorii au
aceeasi libertate de exprimare garantata
de CEDO precum orice alta persoana si,
“ca orice cetatean, au dreptul de a
participa la dezbateri publice, atat timp cat
acestea sunt conforme cu obligatia de
mentinere a independentei si a impartia-
litatii. Justitia nu trebuie sa incurajeze
nerespectarea deciziilor puterii executive
sau legislative sau lipsa de respect fata
de acestea?38.

61. CCJE a subliniat ca “este necesar
sa se ajunga la un echilibru intre libertatea
de exprimare a judecatorilor si cerinta
mentinerii neutralitatii?®®. Tn acelasi timp,
ar trebui mentionat ca aceasta afirmatie
isi gaseste aplicarea in cadrul activitatii
extrajudiciare a judecétorilor?®. De ase-
menea, citatul din par. 60 al prezentului

Aviz tot referitor la activitatea extra-
judiciara a judecatorilor.

62. In acest fel, Biroul CCJE subli-
niaza ca, este evident, din citatele de mai
sus, faptul ca judecatorilor li se poate
impune un anumit grad de retinere, dar
acesta trebuie sa se refere la comporta-
mentul lor extrajudiciar. Impunerea unor
limite in sarcina judecatorilor aflati in
exercitiul atributiilor lor, ceea ce s-a
intdmplat prin modificarile aduse Legii
privind statutul judecatorilor si procu-
rorilor, poate duce la interpretari abuzive
si arbitrare si presupune riscul obstruc-
tionarii judecatorilor in exercitarea
atributiilor lor.

63. Comisia de la Venetia a mai
mentionat ca ratiunea acestor noi
prevederi din legislatia din Romania ridica
semne de intrebare din moment ce exista
riscul Tmpiedicarii judecatorilor de a mai
critica alte puteri ale statului, chiar si
atunci cand solutioneaza dosare care
implica statul si pot fi folosite ca
instrumente de presiune politica?*'.

64. Biroul CCJE mai mentioneaza c3,
prin Raportul privind progresele realizate
de Romaéania, intocmit de Comisia
Europeana in cadrul MCV, s-a evidentiat
ca prevederi legale cele mai criticabile se
refera in special la restrictiile impuse
libertatii de exprimare a magistratilor?#2.

65. In acest context, Biroul CCJE
conchide ca noile obligatii impuse

237 Avizul nr. 18 (2015) CCJE privind pozitia
justitiei si relatia cu celelalte puteri ale statului intr-o
societate democratica.

238 |pid., par 42

239 CCJE, Avizul nr.3 (2002) privind principiile
si regulile care se aplica conduitei judecatorilor, Tn
special etica, incompatibilitati si impartialitate, par.
33.

240 |bid., Sectiunea A(1)(b) “impartialitatea si
conduita extra-judiciara a judecatorilor”.

241 Avizul Comisiei de la Venetia in ceea ce
priveste modificarile aduse Legii nr.303/2004 privind
statutul judecatorilor si al procurorilor, Legii nr. 304/
2004 privind organizarea judiciara si Legii nr. 317/
2004 privind Consiliul Superior al Magistraturii din
Romania, CDL-AD(2018)017, par.124.

242 Raportul Comisiei catre Parlamentul
European si Consiliu cu privire la progresele realizate
de Romania in cadrul MCV (13.11.2018 com (2018)
851 final 851 final), Sectiunea 3.1, pag. 3.
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judecatorilor din Romania si care
privesc limitarea libertatii de exprimare
nu sunt necesare, ridica multe semne
de intrebare si pot duce la interpretari
arbitrare si abuzive care prezinta un
pericol pentru independenta justitiei,
motiv pentru care recomanda
eliminarea acestora.

Atacurile repetate si fara precedent
venite din partea politicienilor si
indreptate impotriva judecatorilor.

66. Asociatia Forumul Judecatorilor
din Roméania a solicitat CCJE sa-si
exprime pozitia cu privire la atacurile
repetate si fara precedent indreptate
impotriva judecatorilor, atacuri venite din
partea politicienilor din Romania.

67. Comisia de la Venetia a mentionat
ca “au fost raportate presiuni si intimidari
asupra judecatorilor si procurorilor,
inclusiv din partea unor politicieni de rang
fnalt si prin intermediul campaniilor din
mass media”?43.

68. Biroul CCJE noteaza ca Raportul
privind Romania, intocmit de Comisia
Europeana in cadrul MCV, a stabilit ca
,udecatorii si procurorii s-au confruntat
cu atacuri la persoana in mass-media iar
mijloacele de contracarare erau putine si
ineficiente”244,

69. Cu privire la acest aspect, CCJE
reitereaza ceea ce s-a mentionat deja in
par. 58-59 din prezentul Aviz avand in
vedere jurisprudenta CEDO si standar-
dele CCJE in ceea ce priveste subiectul

atacurilor, intimidarilor, lipsei de respect,
presiunilor, argumentelor simpliste si
demagogice findreptate Tmpotriva
judecatorilor.

70. CCJE subliniaza ca puterea
executiva si cea legislativa nu ar trebui
sa se abtina doar de la cele mentionate
mai sus, ci “au obligatia si sa garanteze
toate mijlocele de protectie, necesare si
adecvate, atunci cand activitatea instantei
este pusda Tn pericol prin atacuri si
intimidari indreptate impotriva membirilor
acesteia. Comentariile critice lipsite de
echilibru si venite din partea politicienilor
sunt iresponsabile si pot cauza probleme
serioase deoarece increderea publica in
justitie poate fi subminata cu intentie sau
din culpa. in aceste situatii, sistemul
judiciar trebuie sa sublinieze ca un astfel
de comportament reprezina un atac
impotriva Constitutiei unui stat demo-
cratic, precum si un atac care vizeaza
legitimitatea altei puteri a statului. Un
asemenea comportament contravine
standardelor internationale”4°.

71. Prin urmare, Biroul CCJE
condamna orice declaratii, comentarii
sau remarci din Romania care
depasesc limitele unei critici legitime
si au ca scop atacarea, intimidarea si
punerea de presiune presiune fata de
judecatori sau care denota o lipsa de
respect fata de acestia, prin folosirea
unor argumente simpliste, irespon-
sabile ori demagogice sau care deni-
greaza sistemul judiciar sau jude-
catorii in mod individual.

243 Avizul Comisiei de la Venetia in ceea ce
priveste modificarile aduse Legii nr. 303/2004
privind statutul judecatorilor si al procurorilor, Legii
nr. 304/2004 privind organizarea judiciara si Legii
nr. 317/2004 privind Consiliul Superior al
Magistraturii din Roméania, CDL-AD(2018)017,
par.15 si 157.

244 Raportul Comisiei catre Parlamentul
European si Consiliu cu privire la progresele

realizate de Romania in cadrul MCV (13.11.2018
com (2018) 851 final 851 final), Sectiunea 2 pag. 2.
245 Avizul Comisiei de la Venetia in ceea ce
priveste modificarile aduse Legii nr. 303/2004
privind statutul judecatorilor si al procurorilor, Legii
nr. 304/2004 privind organizarea judiciara si Legii
nr. 317/2004 privind Consiliul Superior al
Magistraturii, CDL-AD(2018)017, par.15 si 157
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Dreptul judecatorilor de a protesta
impotriva oricaror politici sau actiuni
care le afecteaza independenta

72. Tn contextul situatiei delicate cu
care se confruntd justitia din Romania,
Asociatia Forumul Judecatorilor din
Roménia a solicitat CCJE sa-si confirme
pozitia referitor la dreptul judecatorilor de
a protesta impotriva oricaror politici sau
actiuni care le afecteaza independenta.

73. Continuand subiectul atacurilor
indreptate impotriva judecatorilor, mentio-
nate in capitolul anterior al prezentului
Aviz, CCJE a stabilit ca “instantele si
justitia ca intreg trebuie sa discute
modalitatile prin care trebuie gestionate
aceste critici. Judecéatorii care au fost
atacati personal ezitd cel mai des sa se
apere (in special in situatii care presupun
un dosar aflat pe rol), pentru a-si mentine
independenta si pentru a demonstra ca
vor rdmane impartiali. Tn unele tari,
Consiliile de Justitie sau Curtea Suprema
asista judecatorii in aceste demersuri.
Aceste raspunsuri pot atenua presiunea
pe care ar suport-o un judecator si pot fi
mult mai eficiente daca sunt organizate
de judecatori cu competente me-
diatice”?4°.

74. Este evident ca judecatorii au
dreptul de a protesta impotriva oricaror
politici sau actiuni care le afecteaza
independenta si care rezultd din noua
legislatie sau din modificari aduse legilor
existente, astfel cum se intampla in
Romania, sau in caz de abordari selective
si discriminatorii Tn procesul de selectie
si numire al judecatorilor, sau in cazul
existentei unor instrumente politice al

caror scop este sa ofere un rol decisiv
fortei politice dominante in procesul de
alegere sau numire de Parlament ori in
caz de imixtiuni Tn activitatea justitiei prin
organe executive, cum ar fi Ministerul
Justitiei, precum si in alte cazuri.

75. Astfel cum CCJE a mentionat,
“instantele pot critica legislatia sau esecul
puterii legislative de a introduce ceea ce
instantele considera drept o legislati
adecvata. Totusi, astfel cum se impune
si altor puteri ale statului in relatia cu
justitia, critica din partea justitiei trebuie
facuta intr-un cadru bazat pe respect
reciproc. Judecatorii, la fel ca toti ceilalli
cetateni, au dreptul sa ia parte la dezbateri
publice, atat timp cat acestea sunt in
concordantd cu mentinerea indepen-
dentei si a impartialitatii’?4’.

76. In toate situatiile de conflict cu
puterea legislativa si cea executiva care
implica judecatorii priviti in mod individual,
acestia ar trebui sa aiba o cale de atac in
fata unui consiliu al justitiei sau a altei
autoritati independente ori orice alta cale
de atac care sa fie eficientd?*®. Raportul
de privind progresele realizate de
Romania, intocmit de Comisia Europeana
in cadrul MCV, a statuat clar ca “instru-
mentele de reparatie sunt ineficiente n
situatiile Tn care judecatorii sau procurorii
au fost tinta unor atacuri la persoana in
mass-media”4°.

77. CCJE a mai subliniat ca “nu este
acceptabil ca existenta unor comentarii
logice si rationale din partea membrilor
puterii judecatoresti indreptate impotriva
altor puteri ale statului sa duca la
excluderea din magistratura sau alte
sanctiuni”2%°.

246 |bid., para 53.

247 |bid., para 42.

248 |bid., para 43; Rec(2010)12, par. 8.

249 Raportul Comisiei catre Parlamentul
European si Consiliu cu privire la progresele

realizate de Romania in cadrul MCV (13.11.2018
com (2018) 851 final 851 final), Sectiunea 2 pag. 2.

250 CCJE, Avizul nr. 18 (2015) cu privire la
pozitia justitiei Tn relatia cu alte puteri ale statului
intr-o societate democratica, par. 42.
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78. In consecinti, Biroul CCJE
confirma dreptul legitim al
judecatorilor din Roméania si de
pretutindeni de a protesta impotriva
oricaror politici sau actiuni care le
afecteaza independenta, intr-un
context bazat pe respect reciproc si de

0 maniera care sa raspunda nevoii de
mentinere a independentei si
impartialitatii justitiei.

Traducere in limba romana realizata prin
amabilitatea

Asociatiei Miscarea pentru Apararea
Statutului Procurorilor

216 Revista Forumul Judecitorilor — Nr. 1/2019



Opinion of the Consultative Council of
European Judges Bureau following a
request by the Romanian Judges Forum
Association as regards the situation on
the independence of the judiciary in
Romania, CCJE-BU(2019)4, Strasbourg,
25 April 2019

INTRODUCTION

1. The CCJE received a request from
the Romanian Judges Forum Association,
on 15 November 2018, to express its
position as regards the independence of
the judiciary in Romania. The request
referred to an overall long history of tense
battle in Romania, since 2017, for the
preservation of the independence of
judges and prosecutors, as well as certain
other issues. The request inter alia also
emphasised the problems, which have
received widespread national and
international attention, in the fight against
corruption and, in particular, the dismissal,
in July 2018, by the Minister of Justice of
the Chief Prosecutor of the National
Anticorruption Directorate, Ms Laura
Codruta Kovesti?®'.

2. As to issues of direct relevance to
the CCJE mandate, the Romanian
Judges Forum Association pointed to the
Amendments to the following Laws: 1) on
the Superior Council for Magistracy which
entered into force in October 2018; 2) on
the Statute of Judges and Prosecutors

which entered COUNCIL OF EUROPE
into force in
October 2018;
3) on Judicial
Organization
which entered
into force in
July 2018.

CONSEIL DE LEUROPE

3. The request described how these
amendments were developed and
proposed, without any meaningful
dialogue and involvement of the judiciary
and the prosecution. The request also
referred in-depth to the Opinion of the
Venice Commission on the above-
mentioned Amendments which confirmed
that “the legislative process took place in
a context marked by a tense political
climate, strongly impacted by the results
of the country’'s efforts to fight
corruption”?®2 and that “this context
makes any legislative initiative, which has
the potential of increasing the risk of
political interference in the work of judges
and prosecutors, particularly sensitive253,

4. Asregards judges in particular, the
CCJE was requested to answer a list of

251 Technically she was dismissed by the
President of Romania who initially objected to the
dismissal and dismissed Ms Kovesti only after a
decision by the Constitutional Court of Romania that
upheld the Justice Minister’s decision and required
the President to sign the dismissal.

252 See the Venice Commission’s Opinion on

Amendments to Law No. 303/2004 on the Statute
of Judges and Prosecutors, Law No. 304/2004 on
Judicial Organization, and Law No. 317/2004 on
the Superior Council for Magistracy in Romania,
CDL-AD(2018)017, para 13.

253 |bid., para 17.
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questions, from the point of view of
European standards for judicial
independence, concerning the role and
functioning of the Superior Council for
Magistracy, the material liability of judges,
the establishment of a separate
prosecutor office structure for the
investigation of offences committed by
judges, the freedom of expression of
judges, repeated and unprecedented
attacks against judges directed by political
actors and the right of judges to stand
against any policies or actions affecting
their independence.

5. In considering these issues, the
CCJE Bureau takes note of the Venice
Commission’s above-mentioned Opinion,
as well as of the Progress Report issued
by the European Commission, on 13
November 2018, in the framework of the
Cooperation and Verification Mechanism
(CVM), which inter alia called on Romania
to suspend immediately the
implementation of the above-mentioned
Amendments, and to revise them taking
fully into account the recommendations
under the CVM and those issued by the
Venice Commission?%4.

6. In this way, having examined the
request of the Romanian Judges Forum
Association in the light of the relevant
European standards, including the
Council of Europe Committee of Ministers’
Recommendations, CCJE and Venice
Commission standards, as well as the
case law of the European Court of Human
Rights (ECtHR), the CCJE Bureau has
delivered the below Opinion. It comprises
a legal analysis of the Amendments
together with corresponding recommen-
dations in bold at the end of each section.
A summary of the recommendations
appears at the beginning of the Opinion

in order to make it reader-friendly and to
facilitate a quick reference to the key
findings and recommendations of the
CCJE Bureau.

Summary of Recommendations

7. The Bureau of the CCJE, which
represents the CCJE members who are
serving judges from all Council of
Europe member States, agrees with
the concerns expressed by the
Romanian Judges Forum Association
as regards the independence of judges
in Romania and the adoption of
Amendments to the Laws on the
Superior Council for Magistracy, on
the Statute of Judges and Prosecutors
and on Judicial Organization.

8. As regards the role and
functioning of the Superior Council for
Magistracy (SCM), the CCJE Bureau
recommends to reconsider the
grounds for revocation of the SCM
members and in particular to remove
the possibility to revoke elected
members of the SCM through a
no-confidence vote of the general
meetings of courts, including by way
of a petition.

9. The CCJE Bureau also
concludes that exclusion of the SCM
members who are civil society
representatives from all meetings of
the SCM Sections — bodies entrusted
with decision-making under the
Amendments — runs contrary to the
European standards.

10.The CCJE Bureau consequently
recommends that it is not appropriate
to have such a limited role of civil
society representatives in the work of

254 See at http://europa.eu/rapid/press-
release_|P-18-6365_en.htm .
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the SCM and that should be
reconsidered.

11.As regards the material liability
of judges, the CCJE Bureau is
concerned about any decisive role, at
the initial stage, of the Ministry of
Public Finance, which is an executive
body and cannot therefore be
appropriate for assessing the
existence or causes of any judicial
error. The CCJE Bureau recommends
that this should be fully reconsidered.
Such claims, if any, should be
exclusively decided before an
independent court providing all the
guarantees of Article 6 of the European
Convention on Human Rights (ECHR).

12.In addition to these procedural
aspects, the CCJE Bureau
recommends, as a very minimum, that
the new definition of judicial error be
supplemented by clearly stating that
judges are not liable unless bad faith
or gross negligence on their part has
been established through a due
procedure. The CCJE Bureau would
like to further recommend considering
only bad faith — and not gross
negligence - as a possible ground for
liability for judicial errors.

13.As regards the establishment of
a separate prosecutor office structure
for the investigation of offences
committed by judges, the CCJE
Bureau recommends to abandon this
idea entirely.

14.The CCJE Bureau concludes
that the new obligation imposed on
Romanian judges, limiting their
freedom of expression, is not
necessary, raises many questions,
may be subject to arbitrary and
abusive interpretations endangering
judicial independence, and reco-
mmends therefore to remove it.

15.As regards the reported
repeated and unprecedented attacks
against judges directed by political
actors, the CCJE Bureau condemns
any statements, comments or remarks
in Romania which overstep the
boundaries of legitimate criticism and
aim at attacking, intimidating or
otherwise pressuring judges or
demonstrating disrespect towards
them, using simplistic, irresponsible or
demagogic arguments or otherwise
degrading the judicial system or
individual judges.

16.As regards the right of judges to
stand against any policies or actions
affecting their independence, the
CCJE Bureau resolutely confirms the
legitimate right of judges in Romania
and elsewhere to stand against any
policies or actions affecting their
independence in a climate of mutual
respect, and in a way which is
consistent with maintaining judicial
independence or impartiality.

Legal Analysis

The role and functioning of the
Superior Council for Magistracy (SCM)

17.First of all, the CCJE Bureau notes
that, as regards the revocation of a SCM
member, according to the Amendments
to the Law on the Superior Council for
Magistracy, this is possible at any time if
he/she no longer meets the legal
requirements for being an elected SCM
member; is the subject of one of the
disciplinary sanctions provided by law;
and the majority of judges in the courts
that he/she represents withdraws
confidence in respect of him or her.

18.Furthermore, a vote of no-confi-
dence may be adopted by petition signed
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by a majority of judges in those courts.
This would mean that the revocation can
be decided without holding a meeting and
without giving the possibility to the
concerned SCM member to address the
judges and defend his/her position?%°.

19.The CCJE Bureau wishes to recall
that Councils for the Judiciary are bodies
the purpose of which is to safeguard the
independence of the judiciary and of
individual judges, and to promote thereby
the efficient functioning of the judicial
system. Their introduction has been
recommended by the Committee of
Ministers of the Council of Europe, by the
CCJE and by the Venice Commission?°.
Over recent years, many European legal
systems have introduced Councils for the
Judiciary.

20.Even though the CCJE has not yet
expressed itself on the issue of
revocation, it has particularly emphasised
that the “members of the Council for the
Judiciary (both judges and non-judges)
should be granted guarantees for their
independence and impartiality”?®”. This
certainly supposes the existence of
safeguards against their arbitrary or
otherwise unfounded or questionable
revocation.

21.The same logic applies to
Recommendation of the Committee of
Ministers of the Council of Europe on
judges: independence, efficiency and
responsibilities (hereafter Rec(2010)12),
which, while not addressing directly the
issue of revocation of members, has
underlined that “Councils for the judiciary
are independent bodies, established by
law or under the constitution, that seek to
safeguard the independence of the
judiciary and of individual judges”?%8.

22.Consequently, the CCJE Bureau
agrees with the Venice Commission in
that as concerns the first ground for
revocation, it is not clear what it exactly
means?%®, and that “the possibility to
revoke an SCM member for having been
the subject of one of the disciplinary
sanctions provided by law for judges and
prosecutors is also questionable, as it
allows the dismissal of the person even
for the lightest disciplinary sanctions”2%0,
It may also be recalled in this context that
“the Venice Commission is of the opinion
that decisions on suspension of a member
should take into account the gravity of the
accusations and the existence of at least
a probable cause that a serious
disciplinary offence has been
committed”?61.

255 See the Venice Commission’s Opinion on
Amendments to Law No. 303/2004 on the Statute
of Judges and Prosecutors, Law No. 304/2004 on
Judicial Organization, and Law No. 317/2004 on
the Superior Council for Magistracy in Romania,
CDL-AD(2018)017, para 145.

2% See Recommendation of the Committee of
Ministers of the Council of Europe on judges:
independence, efficiency and responsibilities
(Rec(2010)12), paras 26-29; see also CCJE
Opinions No. 1 (2001), para 45, and No. 10 (2007);
see also the Venice Commission’s Report on the
Independence of the Judicial System, Part I: the
Independence of Judges, CDL-AD(2010)004, para
32, which all recommend the establishment of such
Councils.

257 See CCJE Opinion No. 10 (2007) on the

Council for the Judiciary at the service of society,
para 36.

258 See Rec(2010)12, para 26.

259 See the Venice Commission’s Opinion on
Amendments to Law No. 303/2004 on the Statute
of Judges and Prosecutors, Law No. 304/2004 on
Judicial Organization, and Law No. 317/2004 on
the Superior Council for Magistracy in Romania,
CDL-AD(2018)017, para 141.

260 |bid., para 142.

261 See the Venice Commission’s Opinion on
the Draft Law on the Judicial Council in North
Macedonia, CDL-AD(2019)008, para 37; see also
the Venice Commission’s Opinion on the Draft
Amendments to the Law on the High Judicial
Council of Serbia, CDL-AD(2014)028, para 30.
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23.The CCJE Bureau also fully
endorses what the Venice Commission
has stressed regarding the third — most
problematic — ground, allowing the
revocation of elected SCM members by
a withdrawal of confidence, i.e. by vote of
the general meetings of courts. “The
Venice Commission has consistently
objected to the introduction of such a
mechanism, because it involves a
subjective assessment and may prevent
the elected representatives from taking
their decisions independently. A vote of
confidence is rather specific to political
institutions, and is not suitable for
institutions such as judicial councils, and
even less for individual members of such
councils”?62,

24.1t is important to note that, as
already mentioned in the Introduction to
the present Opinion, the European
Commission’s Progress Report on
Romania under the CVM, adopted on 13
November 2018, called on Romania to
suspend immediately the implementation
of the justice laws, including the
Amendments to the Law on the Superior
Council for Magistracy, and to revise the
justice laws taking fully into account the
recommendations under the CVM and
those issued by the Venice
Commission?®3. The Progress Report
emphasised that the key problematic
provisions included in particular the
extended grounds for revoking SCM
members?%4.

25.Accordingly, the CCJE Bureau
recommends to reconsider, in line with
the above-mentioned observations,
the grounds for the revocation of SCM
members and in particular to remove
the possibility to revoke elected
members of the SCM through a
no-confidence vote of the general
meetings of courts, including by way
of a petition?%5,

26.The CCJE Bureau further notes
that according to the Amendments to the
Law on the SCM, the decision-making on
issues of specific relevance for the two
professions - judges and prosecutors - is
transferred from the SCM Plenum to the
two SCM Sections (for judges and for
prosecutors, respectively).

27.While this structural change,
aiming at clearly separating the careers
of judges and prosecutors, does not in
itself contradict European standards, it
has certain repercussions as regards
some members of the SCM.

28.As regards in particular the SCM
members who are representatives of civil
society, they can participate only in the
SCM Plenum meetings. The Amend-
ments clearly prevent their participation
in the SCM Sections meetings, which
means that, as noted by the Venice
Commission, they will not take part in the
adoption of the decisions taken by the
SCM Sections?.

262 See the Venice Commission’s Opinion on
Amendments to Law No. 303/2004 on the Statute
of Judges and Prosecutors, Law No. 304/2004 on
Judicial Organization, and Law No. 317/2004 on
the Superior Council for Magistracy in Romania,
CDL-AD(2018)017, para 143.

263 See at http://europa.eu/rapid/press-
release_|P-18-6365_en.htm .

264 See the Report from the Commission to the
European Parliament and the Council on Progress
in Romania under the Cooperation and Verification

Mechanism (Strasbourg, 13.11.2018 COM(2018)
851 final), Section 3.1 (Benchmark one: judicial
independence and judicial reform. Justice laws and
legal guarantees for judicial independence), page 3.

265 See the Venice Commission’s Opinion on
Amendments to Law No. 303/2004 on the Statute
of Judges and Prosecutors, Law No. 304/2004 on
Judicial Organization, and Law No. 317/2004 on
the Superior Council for Magistracy in Romania,
CDL-AD(2018)017, para 165.

266 |bid., para 137.
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29.The CCJE has acknowledged that
the “the composition of the Council for the
Judiciary shall be such as to guarantee
its independence and to enable it to carry
out its functions effectively’?®” and has
welcomed the possibility of its mixed
composition, where “members, whether
judges or not, must be selected on the
basis of their competence, experience,
understanding of judicial life, capacity for
discussion and culture of indepen-
dence”?%8,

30.As regards the possibility of selec-
tive participation of different members in
different sessions of a Council for the
Judiciary, “when there is a mixed
composition in the Council for the
Judiciary, the CCJE is of the opinion that
some of its tasks may be reserved to the
Council for the Judiciary sitting in an
all-judge panel”?%°.

31.In this context, the CCJE Bureau
notes the non-obligatory nature of this
recommendation, and even more
importantly, the reference to only “some”
of the tasks which are not necessarily
those connected with participating in
delivering decisions in the collective body.

32.The CCJE Bureau therefore
concludes that the exclusion of the
SCM members who are civil society
representatives from all meetings of
the SCM Sections — bodies entrusted
with decision-making under the
Amendments — runs contrary to the
European standards.

33.The CCJE Bureau consequently
recommends that it is not appropriate
to have such a limited role of civil

society representatives in the work of
the SCM and that should be
reconsidered.

Material liability of judges

34.The Amendments to the Law on the
Statute of Judges and Prosecutors
prescribe that the action for recovery
brought by the state against a judge
having committed a judicial error in bad
faith or as a result of gross negligence is
no longer optional. Such action has
become obligatory, and moreover itis an
executive body - the Ministry of Public
Finance — which is entrusted to start the
procedure by requesting the Judicial
Inspection to provide a report. Such a
report is of a consultative nature, and this
Ministry may depend on it, as well as on
its own evaluation. It is important also to
note that the new procedure will apply
both to serving judges and those who are
no longer in office.

35.1t is interesting to note that, as
regards the definition of a judicial error,
two successive versions were challenged
before the Constitutional Court of
Romania for being unclear and
unpredictable and affecting the
independence of magistrates, and they
have been declared unconstitutional?™®.

36.Under the Amendments, there is
also a risk of two parallel procedures for
acting in bad faith or with gross
negligence - action for recovery and
disciplinary procedure - with different
possible outcomes; there is the increased
role of the Judicial Inspection in the
recovery process and the large powers
of the Chief Inspector.

267 See CCJE Opinion No. 10 (2007) on the
Council for the Judiciary at the service of society,
para 15.

268 |bid., para 21.

269 |bid., para 20.

270 See Constitutional Court of Romania,
Decision no.45 of 30 January 2018, Decision no.
252 of 19 April 2018.
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37.In this regard, the CCJE Bureau
wishes to underline that, first of all, a judge
should not have to operate under the
threat of a financial penalty, the presence
of which may, however subconsciously,
affect his/her judgment®”'.

38.The CCJE has established that, “as
a general principle, judges personally
should enjoy absolute freedom from
liability in respect of claims made directly
against them relating to their exercise in
good faith of their functions. Judicial
errors, whether in respect of jurisdiction
or procedure, in ascertaining or applying
the law or in evaluating evidence, should
be dealt with by an appeal; other judicial
failings which cannot be rectified in this
way (including e.g. excessive delay)
should, at most, lead to a claim by the
dissatisfied litigant against the State?"2.

39.In this manner, the CCJE has
endorsed a full functional immunity of
judges if they act in good faith. Only bad
faith should trigger liability of judges for
any judicial errors. As regards negligence,
the CCJE has pointed out that “the
application of concepts such as gross or
inexcusable negligence is often difficult...
it is not appropriate for a judge to be
exposed, in respect of the purported
exercise of judicial functions, to any

personal liability, even by way of
reimbursement of the state, except in a
case of wilful default”?73.

40.In non-admitting the gross
negligence as a ground for material
liability of judges due to practical
difficulties of interpretation and
application, the CCJE has in fact gone
further than the Committee of Ministers
of the Council of Europe and the Venice
Commission?74.

41.The CCJE Bureau also notes that
the European Commission’s above-
mentioned Progress Report on Romania
under the CVM has emphasised that the
key problematic provisions included in
particular the new provisions on material
liability of magistrates for their
decisions?75.

42.The CCJE Bureau is concerned
about any decisive role, at the initial
stage, of the Ministry of Public
Finance, which is an executive body
and cannot therefore be appropriate
for assessing the existence or causes
of any judicial error?’®. The CCJE
Bureau recommends that this should
be fully reconsidered. Such claims, if
any, should be exclusively decided
before an independent court providing

271 See CCJE Opinion No. 3 (2002) on the
principles and rules governing judges’ professional
conduct, in particular ethics, incompatible behaviour
and impartiality, paras 53 and 55.

272 |pid., para 55; see also CCJE Magna Carta
for Judges (2010), para 21.

273 See CCJE Opinion No. 3 (2002) on the
principles and rules governing judges’ professional
conduct, in particular ethics, incompatible behaviour
and impartiality, para 57; see also CCJE Magna
Carta for Judges (2010), para 22.

274 See Rec(2010)12, para 66; see also the
Venice Commission’s Opinion on Amendments to
Law No. 303/2004 on the Statute of Judges and
Prosecutors, Law No. 304/2004 on Judicial
Organization, and Law No. 317/2004 on the

Superior Council for Magistracy in Romania,
CDL-AD(2018)017, para 113.

275 See the Report from the Commission to the
European Parliament and the Council on Progress
in Romania under the Cooperation and Verification
Mechanism (Strasbourg, 13.11.2018 COM(2018)
851 final), Section 3.1 (Benchmark one: judicial
independence and judicial reform. Justice laws and
legal guarantees for judicial independence), page 3.

276 See the Venice Commission’s Opinion on
Amendments to Law No. 303/2004 on the Statute
of Judges and Prosecutors, Law No. 304/2004 on
Judicial Organization, and Law No. 317/2004 on
the Superior Council for Magistracy in Romania,
CDL-AD(2018)017, para 117.
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all the guarantees of Article 6 of the
ECHR.

43.The CCJE Bureau further points
out that the new liability procedure is
particularly worrying when seen in the
context of other Amendments
establishing a new body for investi-
gating criminal offences of judges and
imposing limitations on their freedom
of speech. In this context, there is a
high risk of pressure on judges
undermining their independence?’”.

44.1n addition to these procedural
aspects, the CCJE Bureau
recommends, as a very minimum, that
the new definition of judicial error be
supplemented by clearly stating that
judges are not liable unless bad faith
or gross negligence on their part has
been established through a due
procedure?’®, The CCJE Bureau would
like to further recommend considering
only bad faith — and not gross
negligence - as a possible ground for
liability for judicial errors.

Establishment of a separate
prosecutor office structure for the
investigation of offences committed
by judges

45.The Amendments to the Law on the
Judicial Organization prescribe the
establishment, within the Prosecutor’s
Office attached to the High Court of
Cassation and Justice, of a Section for
the investigation of criminal offences in
the judiciary. This Section will have
exclusive competence for the prosecution
of criminal offences committed by judges

and prosecutors, including SCM
members, even when other persons, in
addition to judges and prosecutors, are
under investigation.

46.In this regard, the CCJE Bureau
wishes to underline from the outset that it
finds it difficult to identify references to
such practices in member States, and
moreover to standards in this respect
elaborated in international or regional
instruments. The CCJE has inter alia
pronounced itself clearly on issues of
specialisation of judges which “can help
judges, by repeatedly dealing with similar
cases, to gain a better understanding of
the realities concerning the cases
submitted to them, whether at the
technical, social or economic levels, and
therefore to identify solutions better suited
to those realities”?".

47 .By analogy, the CCJE Bureau may
presume that specialisation of
prosecutors can also be helpful. Indeed,
the Consultative Council of European
Prosecutors (CCPE) has found that “the
need of specialisation of prosecutors, as
well as within the public prosecutors
organisational structure, should be seen
as a priority, to better respond to new
forms of criminality”?®. For example,
when elaborating its Opinion on the
quality and efficiency of the work of
prosecutors, the CCPE combined it with
the fight against terrorism and serious and
organised crime which of course requires
a certain degree of specialisation?®!.

48.However, the CCJE Bureau
strongly doubts that specialisation will
help in dealing not with certain serious

277 |bid., para 121.

278 |bid., para 122.

279 See CCJE Opinion No. 15 (2012) on the
specialisation of judges, para 11.

280 See CCPE Opinion No. 9 (2014) on
European norms and principles concerning

prosecutors (Rome Charter), Explanatory Note,
para 119.

281 See CCPE Opinion No. 11 (2016) on the
quality and efficiency of the work of prosecutors,
including when fighting terrorism and serious and
organised crime.
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types of criminality, but with persons of
similar profession, i.e. judges, who, by
every indication, do not seem destined to
commit similar crimes.

49.The specialisation of prosecutors
vis-a-vis representatives of specific
profession, judges in the case of
Romania, immediately raises several
questions about the rationale for such a
discriminatory approach, its effectiveness
and added value. It also raises concerns
as regards the public image of the
judiciary because such a step may be
interpreted by society as evidence of an
inclination of the whole professional group
to commit a specific type of crime, for
example, corruption. In this way, it will not
only be derogatory for this professional
group but will also damage, possibly
severely, the public confidence in the
judiciary.

50.Moreover, in the context of the
existence in Romania of the National
Anticorruption Directorate (DNA), which
is responsible for the specific crime of
corruption, committed by anybody and not
just by a specific professional group, such
a step as the establishment of a separate
Section for the investigation of criminal
offences of judges seems even more
questionable.

51.The Romanian Judges Forum
Association referred, in its request
addressed to the CCJE (as well as to the
CCPE), to the problems which received
widespread national and international

attention in the fight against corruption in
Romania and, in particular, the dismissal,
in July 2018, by the Minister of Justice of
the Chief Prosecutor of the DNA, as it was
already mentioned in the Introduction to
the present Opinion. This dismissal was
also criticised by the European Commi-
ssion’s above-mentioned Progress
Report on Romania under the CVM?82,

52.The CCJE Bureau further notes
that “according to many interlocutors of
the Venice Commission, there is no
reasonable and objective justification for
the necessity of creating a separate
structure to investigate offences
perpetrated within the judiciary since,
despite isolated cases, there appears to
be no widespread criminality among
Romanian magistrates?83. Consequently,
the establishment of this new structure
has raised questions and strong concerns
as regards its rationale, its impact on the
independence of judges and prosecutors
and on the public confidence in the
criminal justice system, possible conflicts
of competence with the DNA and other
bodies, and the possible rerouting of
high-profile cases of corruption pending
with the DNA. The latter has been pointed
out as one of the most serious risks as,
together with judges and prosecutors
under investigation, other persons
investigated for corruption will be
removed from the specialised jurisdiction
of the DNA. This would undermine both
the DNA'’s anti-corruption work and the
DNA as an institution?84.

282 See the Report from the Commission to the
European Parliament and the Council on Progress
in Romania under the Cooperation and Verification
Mechanism (Strasbourg, 13.11.2018 COM(2018)
851 final), Section 3.1 (Benchmark one: judicial
independence and judicial reform. Dismissal of the
DNA Chief Prosecutor and political pressure on
judicial institutions), page 4.

283 See the Venice Commission’s Opinion on
Amendments to Law No. 303/2004 on the Statute
of Judges and Prosecutors, Law No. 304/2004 on
Judicial Organization, and Law No. 317/2004 on
the Superior Council for Magistracy in Romania,
CDL-AD(2018)017, para 84.

284 |bid., para 83; see also GRECO,
Greco-AdHocRep(2018)2, para 34.
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53.The CCJE Bureau also notes that
the European Commission’s above-
mentioned Progress Report on Romania
under the CVM has emphasised that the
key problematic provisions included in
particular the establishment of a special
prosecution section for investigating
offences committed by magistrates?®.

54.Therefore, the CCJE Bureau
recommends to abandon the
establishment of a separate
prosecutor’s office structure for the
investigation of offences committed by
judges and prosecutors.

Freedom of expression of judges

55.The Amendments to the Law on the
Statute of Judges and Prosecutors
prescribe that judges and prosecutors are
obliged, in the exercise of their duties, to
refrain from defamatory manifestation or
expression, in any way, against the other
powers of the state - legislative and
executive.

56.1t is notable that the notion of
defamation is not clearly defined in
Romania and the above-mentioned
obligation relates specifically to other
state powers?®. It raises in fact a lot of
questions. First of all, it is not clear what
is the rationale for the specific reservation
“in the exercise of their duties” and how it
will be applied. Secondly, the law should
evidently protect all persons and legal
entities from defamation, and not just the
legislative and executive powers.

Therefore, the selective approach of the
new provision in these two key aspects
is very questionable.

57.In this way, one may presume that
judges should refrain from defamatory
statements in general, and in respect of
everybody, including the legislative and
executive powers. The CCJE Bureau
notes in this regard that the legislative and
executive powers have the same
obligations.

58.The CCJE Bureau wishes to recall
that the European Court of Human Rights
(hereafter the ECtHR) has recognised that
it is of fundamental importance in a
democratic society that the courts inspire
confidence in the public?®’, and therefore
judges must be protected against
destructive attacks lacking any factual
basis. Moreover, since they have a duty
of discretion, judges cannot respond in
public to various attacks, as, for instance,
politicians are able to do?®®. Judges
should express themselves above all
through their decisions; discretion and the
choice of words are important when
judges give statements to the media on
cases pending or already decided in
accordance with the law?8.

59.1n the view of the CCJE, “thereis a
clear line between freedom of expression
and legitimate criticism on the one hand,
and disrespect and undue pressure
against the judiciary on the other.
Politicians should not use simplistic or
demagogic arguments to make criticisms

285 See the Report from the Commission to the
European Parliament and the Council on Progress
in Romania under the Cooperation and Verification
Mechanism (Strasbourg, 13.11.2018 COM(2018)
851 final), Section 3.1 (Benchmark one: judicial
independence and judicial reform. Justice laws and
legal guarantees for judicial independence), page 3.

28 See the Venice Commission’s Opinion on
Amendments to Law No. 303/2004 on the Statute

of Judges and Prosecutors, Law No. 304/2004 on
Judicial Organization, and Law No. 317/2004 on
the Superior Council for Magistracy in Romania,
CDL-AD(2018)017, para 130.

287 ECtHR Olujic v. Croatia, 2009.

288 ECtHR De Haes and Gijsels v. Belgium,
1997.

289 ECtHR Daktaras v. Lithuania, 2000; Olujic
v. Croatia, 2009.
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of the judiciary during political campaigns
just for the sake of argument or in order
to divert attention from their own
shortcomings. Neither should individual
judges be personally attacked. Politicians
must never encourage disobedience to
judicial decisions let alone violence
against judges, as this has occurred in
some member states”?%.

60.The judges, for their part, have, as
a bottom line, the same right to freedom
of expression under the ECHR as
everybody else, and they, “like all other
citizens, are entitled to take part in public
debate, provided that it is consistent with
maintaining their independence or
impartiality. The judiciary must never
encourage disobedience and disrespect
towards the executive and the
legislature™®!.

61.The CCJE has also underlined that
there is a “need to strike a balance
between the judges’ freedom of opinion
and expression and the requirement of
neutrality”?%2. At the same time, it should
be noted that this statement was made in
the context of the “extra-judicial conduct
of judges”™®3. The quote in paragraph 60
of the present Opinion likewise refers to
the conduct of judges outside their duties.

62.In this way, the CCJE Bureau
wishes to underline that, as it is evident
from the above quotes, judges may be

subject to a certain degree of restraint,
however this should relate to their
extra-judicial conduct. Putting limitations
on judges in the exercise of their duties,
as done by the Amendments to the Law
on the Statute of Judges and Prosecutors,
may result in arbitrary and abusive
interpretations and it carries the risk of
obstructing judges in the course of their
work.

63.The Venice Commission has also
mentioned that the rationale for such a
new provision in the Romanian legislation
is questionable since there is a risk that it
may prevent judges from criticising other
state powers when addressing cases
involving the state and may be used as a
tool for political pressure?®*,

64.The CCJE Bureau also notes that
the European Commission’s above-
mentioned Progress Report on Romania
under the CVM has emphasised that the
key problematic provisions included in
particular restrictions on the freedom of
expression for magistrates?®.

65.1In this context, the CCJE Bureau
concludes that the new obligation
imposed on Romanian judges, limiting
their freedom of expression, is not
necessary, raises many questions,
may be subject to arbitrary and
abusive interpretations endangering
judicial independence, and it
recommends that it be removed.

2% See CCJE Opinion No. 18 (2015) on the
position of the judiciary and its relation with the other
powers of state in a modern democracy, para 52.

291 |bid., para 42.

292 See CCJE Opinion No. 3 (2002) on the
principles and rules governing judges’ professional
conduct, in particular ethics, incompatible behaviour
and impartiality, para 33.

293 |bid., Section A(1)(b) entitled “Impartiality
and extra-judicial conduct of judges”.

2% See the Venice Commission’s Opinion on
Amendments to Law No. 303/2004 on the Statute

of Judges and Prosecutors, Law No. 304/2004 on
Judicial Organization, and Law No. 317/2004 on
the Superior Council for Magistracy in Romania,
CDL-AD(2018)017, para 124.

2% See the Report from the Commission to the
European Parliament and the Council on Progress
in Romania under the Cooperation and Verification
Mechanism (Strasbourg, 13.11.2018 COM(2018)
851 final), Section 3.1 (Benchmark one: judicial
independence and judicial reform. Justice laws and
legal guarantees for judicial independence),
page 3.
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Repeated and unprecedented attacks
against judges directed by political
actors

66.The Romanian Judges Forum
Association requested the CCJE to
pronounce its position as regards the
reported repeated and unprecedented
attacks against judges directed by political
actors in Romania.

67.The Venice Commission has also
mentioned that “there are reports of
pressure on and intimidation of judges
and prosecutors, including by some
high-ranking politicians and through
media campaigns”?%.

68.The CCJE Bureau also notes that
the European Commission’s
above-mentioned Progress Report on
Romania under the CVM has stated that
“judges and prosecutors have continued
to face personal attacks in the media, with
mechanisms for redress falling short”?%’.

69.In this regard, the CCJE Bureau
wishes to repeat what was already
mentioned in paras 58-59 of the present
Opinion referring to the ECtHR case law
and the CCJE standards on the subject
of attacks, intimidations, disrespect,
pressures, simplistic and demagogic
arguments directed against judges.

70.The CCJE Bureau also underlines
that the executive and legislative powers
should not only strictly abstain from the
above-mentioned but they “are under a
duty to provide all necessary and
adequate protection where the functions

of the courts are endangered by attacks
or intimidations directed at members of
the judiciary. Unbalanced critical
commentary by politicians is irresponsible
and causes a serious problem because
public trust and confidence in the judiciary
can thereby be unwittingly or deliberately
undermined. In such cases, the judiciary
must point out that such behaviour is an
attack on the constitution of a democratic
state as well as an attack on the
legitimacy of another state power. Such
behaviour also violates international
standards”?%,

71.The CCJE Bureau consequently
condemns any statements, comments
or remarks in Romania which overstep
the boundaries of legitimate criticism
and aim at attacking, intimidating or
otherwise pressuring judges or
demonstrating disrespect towards
them, using simplistic, irresponsible or
demagogic arguments or otherwise
degrading the judicial system or
individual judges.

The right of judges to stand against
any policies or actions affecting their
independence

72.In view of the difficult situation of
the judiciary, the Romanian Judges
Forum Association also requested the
CCJE to confirm its position on the right
of judges to stand against any policies or
actions affecting their independence.

73.Continuing the topic of attacks
against judges, mentioned in the previous
chapter of the present Opinion, the CCJE

2% See the Venice Commission’s Opinion on
Amendments to Law No. 303/2004 on the Statute
of Judges and Prosecutors, Law No. 304/2004 on
Judicial Organization, and Law No. 317/2004 on
the Superior Council for Magistracy in Romania,
CDL-AD(2018)017, paras 15 and 157.

297 See the Report from the Commission to the

European Parliament and the Council on Progress
in Romania under the Cooperation and Verification
Mechanism (Strasbourg, 13.11.2018 COM(2018)
851 final), Section 2 (General Situation), page 2.
2% See CCJE Opinion No. 18 (2015) on the
position of the judiciary and its relation with the other
powers of state in a modern democracy, para 52.
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has stated that “individual courts and the
judiciary as a whole need to discuss ways
in which to deal with such criticism.
Individual judges who have been attacked
often hesitate to defend themselves
(particularly in the case of a pending trial)
in order to preserve their independence
and to demonstrate that they remain
impartial. In some countries, councils for
the judiciary or the Supreme Court will
assist judges in such situations. These
responses can take the pressure off an
individual judge. They can be more
effective if they are organised by judges
with media competence?®°.

74.Judges certainly have the right to
stand against any other policies or actions
affecting their independence resulting
from new legislation or amendments to
the existing one, as in Romania, or in the
case of discriminatory or selective
approaches during the selection or
appointment of judges, or political
engineering to provide for a decisive role
of the dominant political force, for
example, during elections/appointment by
Parliament, or interference into the judicial
administration through executive bodies,
for example by the Ministries of Justice,
as well as in other cases.

75.As the CCJE has noted, “courts
may criticise legislation or the failure of
the legislative to introduce what the court
would regard as adequate legislation.
However, just as with the other powers of

the state in relation to the judiciary,
criticism by the judiciary must be
undertaken in a climate of mutual respect.
Judges, like all other citizens, are entitled
to take part in public debate, provided that
it is consistent with maintaining their
independence or impartiality”3°.

76.While “in all cases of conflict with
the legislature or executive involving
individual judges the latter should be able
to have recourse to a council for the
judiciary or other independent authority,
or they should have some other effective
means of remedy“3%', the European
Commission’s above-mentioned
Progress Report on Romania under the
CVM has clearly pointed to the
“mechanisms for redress falling short”302
in cases where judges and prosecutors
faced personal attacks in the media.

77.The CCJE has also emphasised
that “it is not acceptable that reasonable
critical comments from the judiciary
towards the other powers of the state
should be answered by removals from
judicial office or other reprisals”33.

78.Thus, the CCJE Bureau
resolutely confirms the legitimate right
of judges in Romania and elsewhere
to stand against any policies or actions
affecting their independence in a
climate of mutual respect, and in a way
which is consistent with maintaining
judicial independence or impartiality.

299 |bid., para 53.

300 |bid., para 42.

301 |bid., para 43; see also Rec(2010)12,
para 8.

302 3ee the Report from the Commission to the
European Parliament and the Council on Progress

in Romania under the Cooperation and Verification
Mechanism (Strasbourg, 13.11.2018 COM(2018)
851 final), Section 2 (General Situation), page 2.
303 See CCJE Opinion No. 18 (2015) on the
position of the judiciary and its relation with the other
powers of state in a modern democracy, para 42.
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Opinion of the Consultative Council of
European Prosecutors Bureau following a
request by the Romanian Movement for
Defending the Status of Prosecutors as
regards the situation on the
independence of prosecutors in Romania,
CCPE-BU(2019)3, Strasbourg, 16 May
2019

Introduction

1. The CCPE received a request from
the Romanian Movement for Defending
the Status of Prosecutors, on 15
November 2018, to express its position
as regards the independence of
prosecutors in Romania. The request
referred to an overall long history of tense
battle in Romania, since 2017, for the
preservation of the independence of
prosecutors and judges, as well as certain
other issues. The request also
emphasised inter alia the problems, which
have received widespread national and
international attention, in the fight against
corruption and, in particular, the dismissal,
in July 2018, upon the request of the
Minister of Justice, of the Chief Prosecutor
of the National Anticorruption Directorate,
Ms Laura Codruta Kovesi®®.

2. The CCPE received a request from
the Romanian Movement for Defending
the Status of Prosecutors, on 15
November 2018, to express its position
as regards the independence of

ProSecutors vy jL OF EUROPE
in Romania.

The request
referred to an
overall long
history of
tense battle
in Romania, CONSEIL DE LEUROPE
since 2017,

for the preservation of the independence
of prosecutors and judges, as well as
certain other issues. The request also
emphasised inter alia the problems, which
have received widespread national and
international attention, in the fight against
corruption and, in particular, the dismissal,
in July 2018, upon the request of the
Minister of Justice, of the Chief Prosecutor
of the National Anticorruption Directorate,
Ms Laura Codruta Kovesi3%.

3. Astoissues of direct relevance to
the CCPE mandate, the Romanian
Movement for Defending the Status of
Prosecutors pointed to the Amendments
to the following Laws: 1) on the Superior
Council for Magistracy which entered into

304 She was dismissed by the President of
Romania who initially objected to the dismissal and
eventually dismissed Ms Kovesti only after a
decision by the Constitutional Court of Romania that
upheld the Justice Minister’s decision and required
the President to sign the dismissal.

305 She was dismissed by the President of
Romania who initially objected to the dismissal and
eventually dismissed Ms Kovesti only after a
decision by the Constitutional Court of Romania that
upheld the Justice Minister’s decision and required
the President to sign the dismissal.
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force in October 2018; 2) on the Statute
of Judges and Prosecutors which entered
into force in October 2018; 3) on Judicial
Organization which entered into force in
July 2018.

4. The request described how these
amendments were developed and
proposed, without any meaningful
dialogue and involvement of the judiciary
and the prosecution. The request also
referred in-depth to the Opinion of the
Venice Commission on the above-
mentioned Amendments which confirmed
that “the legislative process took place in
a context marked by a tense political
climate, strongly impacted by the results
of the country’s efforts to fight
corruption”3%6 and that “this context
makes any legislative initiative, which has
the potential of increasing the risk of
political interference in the work of judges
and prosecutors, particularly sensitive™°7.

5. As regards prosecutors in
particular, the CCPE was requested to
answer a list of questions, from the point
of view of European standards on the
independence of prosecutors, concerning
the role and functioning of the Superior
Council for Magistracy, appointing/
dismissing high-ranking prosecutors, the
material liability of prosecutors, the
establishment of a separate prosecutor
office structure for the investigation of
offences committed by prosecutors, the
freedom of expression of prosecutors,
repeated and unprecedented attacks
against prosecutors directed by political
actors, and the right of prosecutors to

stand against any policies or actions
affecting their independence.

6. In considering these issues, the
CCPE Bureau takes note of the Venice
Commission’s above-mentioned Opinion,
as well as of the Progress Report issued
by the European Commission, on 13
November 2018, in the framework of the
Cooperation and Verification Mechanism
(CVM), which inter alia called on Romania
to suspend immediately the
implementation of the above-mentioned
Amendments, and to revise them taking
fully into account the recommendations
under the CVM and those issued by the
Venice Commission3%8.

7. In this way, having examined the
request of the Romanian Movement for
Defending the Status of Prosecutors in
the light of the relevant European
standards, including the Council of
Europe Committee of Ministers’
Recommendations, CCPE and Venice
Commission standards, as well as the
case law of the European Court of Human
Rights (ECtHR), the CCPE Bureau has
delivered the present Opinion. It
comprises a legal analysis of the
Amendments together with corresponding
recommendations in bold at the end of
each section. A summary of the
recommendations appears at the
beginning of the Opinion in order to make
it reader-friendly and to facilitate a quick
reference to the key findings and
recommendations of the CCPE Bureau.

306 See the Venice Commission’s Opinion on
Amendments to Law No. 303/2004 on the Statute
of Judges and Prosecutors, Law No. 304/2004 on
Judicial Organization, and Law No. 317/2004 on
the Superior Council for Magistracy in Romania,
CDL-AD(2018)017, para 13.

307 See the Venice Commission’s Opinion on

Amendments to Law No. 303/2004 on the Statute
of Judges and Prosecutors, Law No. 304/2004 on
Judicial Organization, and Law No. 317/2004 on
the Superior Council for Magistracy in Romania,
CDL-AD(2018)017, para 17.

308 See at http://europa.eu/rapid/
press-release_IP-18-6365_en.htm .
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Summary of Recommendations

8. The Bureau of the CCPE, which
represents the CCPE members who
are serving prosecutors from all
Council of Europe member States,
agrees with the concerns expressed by
the Romanian Movement for
Defending the Status of Prosecutors
as regards the independence of
prosecutors in Romania and the
adoption of Amendments to the Laws
on the Superior Council for
Magistracy, on the Statute of Judges
and Prosecutors and on Judicial
Organization.

9. As regards the role and
functioning of the Superior Council for
Magistracy (SCM), the CCPE Bureau
recommends reconsidering the
grounds for the revocation of SCM
members and in particular to remove
the possibility to revoke elected
members of the SCM through a
no-confidence vote of the general
meetings of prosecutor’s offices,
including by way of a petition.

10.The CCPE Bureau also
concludes that the exclusion of SCM
members who are civil society
representatives from all meetings of
the SCM Sections — bodies entrusted
with decision-making under the
Amendments - runs contrary to
European standards.

11.The CCPE Bureau consequently
considers it inappropriate to have such
a limited role of civil society
representatives in the work of the SCM
and recommends their full
participation in all SCM activities and
decision-making, along with other
SCM members.

12.As regards the appointment/
dismissal of the Prosecutor General

and other high-ranking prosecutors,
the CCPE Bureau recommends
reconsidering the Amendments, as
well as the related provisions of the
current Constitution of Romania, in
order to provide for a neutral and
objective appointment/dismissal
process in line with European
standards.

13.As regards the material liability
of prosecutors, the CCPE Bureau is
concerned about the exclusion of the
SCM from the procedure relating to
such liability, as well as with the
decisive role, at the initial stage, of the
Ministry of Public Finance, which is an
executive body and should therefore
not be involved in assessing the
existence or causes of any judicial
error. The CCPE Bureau recommends
that this involvement be fully
reconsidered and also that the action
for recovery take place only after a
disciplinary procedure against the
prosecutor in question has been duly
concluded with a verdict of guilt.

14.The CCPE Bureau further points
out that the new liability procedure is
particularly worrying when seen in the
context of other Amendments
establishing a new body for
investigating criminal offences of
prosecutors and imposing limitations
on their freedom of speech. In this
context, there is a high risk of pressure
on prosecutors undermining their
independence and autonomy.

15.In addition to these procedural
aspects, the CCPE Bureau
recommends that the new definition of
judicial error be supplemented by
clearly stating that magistrates are not
liable unless bad faith or gross
negligence on their part have been
previously established through due
process.
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16.As regards the establishment of
a separate prosecutor’s office
structure for the investigation of
offences committed by judges and
prosecutors, the CCPE Bureau
recommends abandoning this idea
entirely.

17.The CCPE Bureau considers
that the new obligation imposed on
Romanian prosecutors, limiting their
freedom of expression, is not
necessary, raises many questions, and
may be subject to arbitrary and
abusive interpretations endangering
prosecutorial independence. It
therefore recommends removing it.

18.As regards the reported
repeated and unprecedented attacks
against prosecutors directed by
political actors, the CCPE Bureau
condemns any statements, comments
or remarks in Romania which may
overstep the boundaries of legitimate
criticism and aim at attacking,
intimidating or otherwise pressuring
prosecutors or demonstrating disres-
pect towards them, using improper
arguments or otherwise degrading the
prosecutorial system or individual
prosecutors.

19.As regards the right of prose-
cutors to stand against any policies or
actions affecting their independence,
the CCPE Bureau endorses the
legitimate right of prosecutors in
Romania and elsewhere to stand
against any policies or actions
affecting their independence and
autonomy. Any criticism by the
judiciary must of course be expressed

in a climate of mutual respect, and in
a way which is consistent with
maintaining prosecutorial indepen-
dence and/or impartiality.

Legal Analysis

The role and functioning of the
Superior Council for Magistracy (SCM)

20.First of all, the CCPE Bureau notes
that, as regards the revocation of a SCM
member, according to the Amendments
to the Law on the Superior Council for
Magistracy, this is possible at any time if
he/she no longer meets the legal
requirements for being an elected SCM
member, is the subject of one of the
disciplinary sanctions provided by law,
and the maijority of prosecutors in the
prosecutor’s offices which he/she
represents withdraws confidence in
respect of him or her.

21.Furthermore, a vote of
no-confidence may be adopted by petition
signed by a majority of prosecutors in
those prosecutors’ offices. This would
mean that the revocation can be decided
without holding a meeting and without
giving the possibility to the concerned
SCM member to address the prosecutors
and defend his/her position3%°.

22.Both the CCPE and the Venice
Commission have underlined that setting
up a Prosecutorial Council is a very
welcome step towards the depoliticisation
of the Prosecutor’s Office and, in order to
ensure the neutrality of this body the
independence of the Prosecutorial
Council and its members should be
clearly stipulated3'°.

309 See the Venice Commission’s Opinion on
Amendments to Law No. 303/2004 on the Statute
of Judges and Prosecutors, Law No. 304/2004 on
Judicial Organization, and Law No. 317/2004 on
the Superior Council for Magistracy in Romania,
CDL-AD(2018)017, para 145.

310 See Joint Opinion of the Venice
Commission, Consultative Council of European
Prosecutors (CCPE) and OSCE Office for
Democratic Institutions and Human Rights (OSCE/
ODIHR), on the draft Amendments to the Law on
the Prosecutor’s Office of Georgia, CDL-AD
(2015)039, paras 33-34.
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23.The introduction of the Councils for
the Judiciary (which may also be
responsible for prosecutors) has been
also recommended by the Committee of
Ministers of the Council of Europe, by the
Consultative Council of European Judges
(CCJE) and by the Venice
Commission®'". Over recent years, many
European legal systems have introduced
Councils for the Judiciary.

24 . Therefore, even though the CCPE
has not yet expressed itself on the issue
of revocation of a member of such a
Council, its independence certainly
supposes the existence of safeguards
against any arbitrary or otherwise
unfounded or questionable revocation of
any of its members.

25.The same logic applies to
Recommendation of the Committee of
Ministers of the Council of Europe on
judges: independence, efficiency and
responsibilities, which, while not
addressing directly the issue of revocation
of members, has underlined that
“Councils for the judiciary are
independent bodies, established by law
or under the constitution, that seek to
safeguard the independence of the
judiciary”3'?.

26.Consequently, the CCPE Bureau
agrees with the Venice Commission in

that as concerns the first ground for
revocation of a SCM member, it is not
clear what exactly it means®'®, and that
“the possibility to revoke an SCM member
for having been the subject of one of the
disciplinary sanctions provided by law for
judges and prosecutors is also
questionable, as it allows the dismissal
of the person even for the lightest
disciplinary sanctions”3'4. It may also be
recalled in this context that “the Venice
Commission is of the opinion that
decisions on suspension of a member
should take into account the gravity of the
accusations and the existence of at least
a probable cause that a serious
disciplinary offence has been
committed”3'5.

27.The CCPE Bureau also fully
endorses what the Venice Commission
has stressed regarding the third — most
problematic — ground, allowing the
revocation of elected SCM members by
a withdrawal of confidence, i.e. by vote of
the general meetings of prosecutor’s
offices. “The Venice Commission has
consistently objected to the introduction
of such a mechanism, because it involves
a subjective assessment and may prevent
the elected representatives from taking
their decisions independently. A vote of
confidence is rather specific to political
institutions, and is not suitable for
institutions such as judicial councils, and

311 See Recommendation of the Committee of
Ministers of the Council of Europe on judges:
independence, efficiency and responsibilities
(Rec(2010)12), paras 26-29; see also CCJE Opinion
No. 10 (2007) on the Council for the Judiciary at
the service of society; see also the Venice
Commission’s Report on the Independence of the
Judicial System, Part I: the Independence of
Judges, CDL-AD(2010)004, para 32, which all
recommend the establishment of such Councils.

312 See Recommendation of the Committee of
Ministers of the Council of Europe on judges:
independence, efficiency and responsibilities
(Rec(2010)12), para 26.

313 See the Venice Commission’s Opinion on
Amendments to Law No. 303/2004 on the Statute
of Judges and Prosecutors, Law No. 304/2004 on
Judicial Organization, and Law No. 317/2004 on
the Superior Council for Magistracy in Romania,
CDL-AD(2018)017, para 141.

314 |bid., para 142.

315 See the Venice Commission’s Opinion on
the Draft Law on the Judicial Council in North
Macedonia, CDL-AD(2019)008, para 37; see also
the Venice Commission’s Opinion on the Draft
Amendments to the Law on the High Judicial
Council of Serbia, CDL-AD(2014)028, para 30.
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even less for individual members of such
councils”318.

28.1t is important to note that, as
already mentioned in the Introduction to
the present Opinion, the European
Commission’s Progress Report on
Romania under the CVM, adopted on 13
November 2018, called on Romania to
suspend immediately the implementation
of the justice laws, including the
Amendments to the Law on the Superior
Council for Magistracy, and to revise the
justice laws taking fully into account the
recommendations under the CVM and
those issued by the Venice
Commission3'”. The Progress Report
emphasised that the key problematic
provisions included in particular the
extended grounds for revoking SCM
members318.

29.Accordingly, the CCPE Bureau
recommends reconsidering, in line
with the above-mentioned observa-
tions, the grounds for the revocation
of SCM members and in particular to
remove the possibility of revoking
elected members of the SCM through
a no-confidence vote of the general
meetings of prosecutors’ offices,
including by way of a petition3'°.

30.The CCPE Bureau further notes
that according to the Amendments to the

Law on the SCM, the decision-making on
issues of specific relevance for the two
professions - prosecutors and judges - is
transferred from the SCM Plenum to the
two SCM Sections (for prosecutors and
for judges, respectively).

31.While this structural change,
aiming at clearly separating the careers
of prosecutors and judges, does not in
itself contradict European standards, it
has certain repercussions as regards
some members of the SCM.

32.As regards in particular the SCM
members who are representatives of civil
society, they can participate only in the
SCM Plenum meetings. The
Amendments clearly prevent their
participation in the SCM Sections
meetings, which means that, as noted by
the Venice Commission, they will not take
part in the adoption of the decisions taken
by the SCM Sections3%.

33.1n this context, both the CCPE and
the Venice Commission have
emphasised that a Prosecutorial Council
should be conceived as a pluralistic body,
which includes prosecutors, members of
civil society and a government official®?".

34.The CCPE Bureau therefore
concludes that the exclusion of SCM
members who are civil society

316 See the Venice Commission’s Opinion on
Amendments to Law No. 303/2004 on the Statute
of Judges and Prosecutors, Law No. 304/2004 on
Judicial Organization, and Law No. 317/2004 on
the Superior Council for Magistracy in Romania,
CDL-AD(2018)017, para 143.

317 See at http://europa.eu/rapid/
press-release_|IP-18-6365_en.htm .

318 See the Report from the Commission to the
European Parliament and the Council on Progress
in Romania under the Cooperation and Verification
Mechanism (Strasbourg, 13.11.2018 COM(2018)
851 final), Section 3.1 (Benchmark one: judicial
independence and judicial reform. Justice laws and

legal guarantees for judicial independence), page 3.

319 See the Venice Commission’s Opinion on
Amendments to Law No. 303/2004 on the Statute
of Judges and Prosecutors, Law No. 304/2004 on
Judicial Organization, and Law No. 317/2004 on
the Superior Council for Magistracy in Romania,
CDL-AD(2018)017, para 165.

320 |pid., para 137.

321 See Joint Opinion of the Venice
Commission, Consultative Council of European
Prosecutors (CCPE) and OSCE Office for
Democratic Institutions and Human Rights (OSCE/
ODIHR), on the draft Amendments to the Law on
the Prosecutor’s Office of Georgia, CDL-AD
(2015)039, paras 33-34.
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representatives from all meetings of
the SCM Sections — bodies entrusted
with decision-making under the
Amendments — runs contrary to the
European standards.

35.The CCPE Bureau consequently
considers it inappropriate to have such
a limited role of civil society
representatives in the work of the SCM
and recommends their full participa-
tion in all SCM activities and decision-
making, along with other SCM
members.

Appointing/dismissing high-ranking
prosecutors

36.Currently in Romania, the
Prosecutor General and the Chief
Prosecutors of the National Anticorruption
Directorate (DNA) and Department for
Investigating Organised Crime and
Terrorism (DIICOT), as well as their
deputies, are appointed by the President
of Romania upon the proposal of the
Minister of Justice, and after receiving the
opinion of the SCM. The President may
refuse an appointment, providing reasons
for such arefusal. The law in force before
the adoption of the Amendments did not
mention how many times the President
could refuse.

37.The Amendments to the Law on
the Statute of Judges and Prosecutors
prescribe that the President may refuse
only once. In this way, when the Minister
of Justice proposes the second candidate,
the President is bound to make the

appointment, even in the case of a
negative opinion of the SCM.

38.The CCPE Bureau wishes to recall
that the manner in which the Prosecutor
General is appointed, as well as
dismissed, plays a significant role in the
system guaranteeing the correct
functioning of the prosecutor’s office322.
The establishment of a Prosecutorial
Council, which would play a key role in
the appointment of the Chief Prosecutor,
can be considered as one of the most
effective modern instruments to achieve
this goal®?3. In countries, where the
Prosecutor General is elected by
Parliament, the obvious danger of a
politicisation of the appointment process
could also be reduced by providing for the
preparation of the election by a
parliamentary committee, which should
take into account the advice of experts.
The use of a qualified majority for the
election of a Prosecutor General could be
seen as a mechanism to achieve
consensus on such appointments324.

39.Therefore, when the Minister of
Justice is granted such a decisive
unilateral role over the appointment as the
one stipulated by the Amendments in
Romania, it clearly runs contrary to
European standards. This is especially
true in the context of the Minister
belonging to the dominant political force
having the majority in Parliament, which
is presently the case in Romania.

40.A different problem is, however, the
one relating to the appointment of other

322 See Opinion No.9 (2014) of the CCPE on
European norms and principles concerning
prosecutors, Explanatory Note, paras 55, 56; see
Venice Commission’s Report on European
Standards as Regards the Independence of the
Judicial System: Part Il — the Prosecution Service,
CDL-AD(2010)040, paras 34-35.

323 See Joint Opinion of the Venice
Commission, Consultative Council of European

Prosecutors (CCPE) and OSCE Office for
Democratic Institutions and Human Rights (OSCE/
ODIHR), on the draft Amendments to the Law on
the Prosecutor’s Office of Georgia, CDL-AD
(2015)039, paras 19, 20 and 27.

324 See Venice Commission’s Report on
European Standards as Regards the Independence
of the Judicial System: Part Il — the Prosecution
Service, CDL-AD(2010)040, paras 35-38, 40.
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prosecutors, namely the high-ranking
prosecutors. In this regard, the CCPE has
already stated that an independent
professional authority, such as a
Prosecutorial Council, should be
competent for the appointment, promotion
and discipline of prosecutors®?%, which
excludes or at least restricts the
intervention of other State bodies.

41.The Venice Commission has
mentioned that the previous system in
Romania, by involving two political organs
—the President and the Minister of Justice
— “allows the balancing of various political
influences. The new system, allowing the
President to refuse an appointment only
once, makes the role of the Minister of
Justice in such appointments decisive and
weakens, rather than ensures, checks
and balances. This is important since the
President, contrary to the Minister of
Justice, does not necessarily belong to
the majority”326.

42.In the new conditions, if the
President is bound to appoint the second
candidate proposed by the Minister of
Justice even in case of a negative opinion
by the SCM, such opinion becomes
meaningless. This is not compatible with
the role that a body such as the SCM
should play.

43.Moreover, this should also be
considered within the context of the recent
developments related to the proposal
made by the Minister of Justice for the
dismissal of the DNA Chief Prosecutor,
and its refusal by the Romanian

President, followed by the decision of the
Constitutional Court. The latter
established that, under the current
Romanian Constitution, the President had
no refusal power in the revocation
process, and that the President’s power
was limited only to verifying the legality
of the procedure3?’.

44. The Constitutional Court of
Romania further established that the
position expressed by the SCM shall
serve, for the Minister of Justice, as an
advisory reference regarding both the
legality and the soundness of the
dismissal proposal, while for the
President, it shall only serve as advice in
respect of legality issues®%.

45.The Bureau of the CCPE fully
agrees with the Venice Commission that
the decision of the Constitutional Court
“gives the Minister of Justice the crucial
power in removing high-ranking
prosecutors, while confining the President
in a rather ceremonial role, limited to
certifying the legality of the relevant
procedure. The weight of SCM is also
considerably weakened”?°.

46.The CCPE Bureau also notes that
the European Commission’s
above-mentioned Progress Report on
Romania under the CVM mentioned that
the Amendments have weakened the role
of the President of Romania and the SCM
role in the appointment process for senior
prosecutors, while strengthening the role
of the Minister of Justice3%.

325 See Opinion No. 13 (2018) of the CCPE on
independence, accountability and ethics of
prosecutors, para 24 and Recommendation iii.

326 See the Venice Commission’s Opinion on
Amendments to Law No. 303/2004 on the Statute
of Judges and Prosecutors, Law No. 304/2004 on
Judicial Organization, and Law No. 317/2004 on
the Superior Council for Magistracy in Romania,
CDL-AD(2018)017, para 52.

327 |bid., para 56.

328 |bid., para 57.

329 |pid., para 58.

330 See the Report from the Commission to the
European Parliament and the Council on Progress
in Romania under the Cooperation and Verification
Mechanism (Strasbourg, 13.11.2018 COM(2018)
851 final), Section 3.1 (Benchmark one: judicial
independence and judicial reform. Justice laws and
legal guarantees for judicial independence), page 7.
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47.The CCPE Bureau consequently
recommends reconsidering the
system for the appointment/dismissal
of the Prosecutor General and other
high-ranking prosecutors, including
the Amendments as well as the related
provisions of the current Constitution
of Romania, in order to provide for a
neutral and objective appointment/
dismissal process in line with
European standards33',

Material liability of prosecutors

48.The Amendments to the Law on
the Statute of Judges and Prosecutors
prescribe that the action for recovery
brought by the state against a magistrate
(including prosecutors)332 having
committed a judicial error in bad faith or
as a result of gross negligence is no
longer optional. Such action has become
obligatory, and moreover itis an executive
body - the Ministry of Public Finance —
which is entrusted to start the procedure
by requesting the Judicial Inspection to
provide a report. Such a report is of a
consultative nature, and the Ministry may
depend on it, as well as on its own
evaluation. Itis important also to note that
the new procedure will apply both to
serving prosecutors and those who are
no longer in office.

49.1t is interesting to note that, as
regards the definition of a judicial error,
two successive versions were challenged
before the Constitutional Court of
Romania for being unclear and
unpredictable and affecting the
independence of magistrates, and they
have both been declared unconsti-
tutional®33,

50.Under the Amendments, there is
also a risk of two parallel procedures for
acting in bad faith or with gross
negligence - action for recovery and
disciplinary procedure - with different
possible outcomes. There is also reason
for concern as regards the increased role
of the Judicial Inspection in the recovery
process and the broad powers of the Chief
Inspector; and the exclusion of the SCM
from the procedure.

51.The CCPE has established that
“prosecutors should not benefit from a
general immunity, but from functional
immunity for actions carried out in good
faith in pursuance of their duties”34.

52.In addition, the CCPE has found
that “the proximity and complementary
nature of the missions of judges and
prosecutors create similar requirements
and guarantees in terms of their status
and conditions of service”33® and that

331 See the Venice Commission’s Opinion on
Amendments to Law No. 303/2004 on the Statute
of Judges and Prosecutors, Law No. 304/2004 on
Judicial Organization, and Law No. 317/2004 on
the Superior Council for Magistracy in Romania,
CDL-AD(2018)017, para 165.

332 According to the constitutional provisions,
prosecutors are, in the Romanian system, part of
the judicial authority, see the Venice Commission’s
Opinion on Amendments to Law No. 303/2004 on
the Statute of Judges and Prosecutors, Law No.
304/2004 on Judicial Organization, and Law No.
317/2004 on the Superior Council for Magistracy in
Romania, CDL-AD(2018)017, para 18.

333 See Constitutional Court of Romania,
Decision no.45 of 30 January 2018, Decision no.

252 of 19 April 2018.

334 See Opinion No. 9(2014) of the CCPE on
European norms and principles concerning
prosecutors, Rome Charter, para X; see also
Opinion No. 13(2018) of the CCPE on
independence, accountability and ethics of
prosecutors, paras 47-50; see also the Venice
Commission’s Report on European Standards as
Regards the Independence of the Judicial System:
Part Il — the Prosecution Service, CDL-AD
(2010)040, para 61.

335 See Opinion No. 9(2014) of the CCPE on
European norms and principles concerning
prosecutors, Rome Charter, Explanatory Note, para
53.
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“unless they are found to have committed
a disciplinary offence or to have clearly
failed to do their work properly,
prosecutors, similar to judges, may not
be held personally responsible for their
choices of public action once they have
been the result of a personal intellectual
and legal analysis™3%¢, whereas the CCJE,
in its turn, has stated that “as a general
principle, judges personally should enjoy
absolute freedom from liability in respect
of claims made directly against them
relating to their exercise in good faith of
their functions™337.

53.What is also important is that
“prosecutors may need protection from
civil suits for actions done in good faith in
pursuance of their duties”3 and that the
“member States should redress the
damage stemming from prosecutors’
professional action or omission and
prosecutors should not be held personally
liable for such damage, except in cases
of deliberate offences and/or gross
negligence”%.

54.Furthermore, “the accountability of
prosecutors is not meant to interfere with
their independence”. Prosecutors “are
subject, where appropriate, to disciplinary
proceedings which must be based on a
law, in the event of serious breaches of
duty (negligence, breach of the duty of

secrecy, anti-corruption rules, etc.), for
clear and determined reasons; the
proceedings should be transparent, apply
established criteria and be held before a
body which is independent from the
executive”340,

55.The CCPE Bureau also notes that
the European Commission’s above-
mentioned Progress Report on Romania
under the CVM has emphasised that the
key problematic provisions included in
particular the new provisions on material
liability of magistrates for their
decisions®4'.

56.Therefore, the CCPE Bureau is
concerned about excluding the SCM
from the procedure relating to such
liability, as well as about any decisive
role, at the initial stage, of the Ministry
of Public Finance, which is an
executive body and should not be
involved in assessing the existence or
causes of any judicial error3*2, The
CCPE Bureau recommends that this
involvement be fully reconsidered and
also that the action for recovery take
place only after a disciplinary
procedure against the prosecutor in
question has been duly concluded with
a verdict of guilt.

57.The CCPE Bureau further points
out that the new liability procedure is

336 See Opinion No. 13(2018) of the CCPE on
independence, accountability and ethics of
prosecutors, para 48.

337 See CCPE Opinion No. 3 (2002) on the
principles and rules governing judges’ professional
conduct, in particular ethics, incompatible behaviour
and impartiality, para 55; see also CCPE Magna
Carta for Judges (2010), para 21.

338 See Opinion No. 9(2014) of the CCPE on
European norms and principles concerning
prosecutors, Rome Charter, Explanatory Note, para
89.

339 See Opinion No. 13(2018) of the CCPE on
independence, accountability and ethics of
prosecutors, para 49.

340 |bid., para 47.

341 See the Report from the Commission to the
European Parliament and the Council on Progress
in Romania under the Cooperation and Verification
Mechanism (Strasbourg, 13.11.2018 COM(2018)
851 final), Section 3.1 (Benchmark one: judicial
independence and judicial reform. Justice laws and
legal guarantees for judicial independence), page 3.

342 See the Venice Commission’s Opinion on
Amendments to Law No. 303/2004 on the Statute
of Judges and Prosecutors, Law No. 304/2004 on
Judicial Organization, and Law No. 317/2004 on
the Superior Council for Magistracy in Romania,
CDL-AD(2018)017, para 117.
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particularly worrying when seen in the
context of other Amendments
establishing a new body for investi-
gating criminal offences of prosecu-
tors and imposing limitations on their
freedom of speech. In this context,
there is a high risk of a pressure on
prosecutors undermining their
independence’* and autonomy.

58.In addition to these procedural
aspects, the CCPE Bureau
recommends that the new definition of
judicial error be supplemented by
clearly stating that magistrates are not
liable unless bad faith or gross
negligence on their part has been
previously established through due
process3*4,

Establishment of a separate
prosecutor office structure for the
investigation of offences committed
by prosecutors

59.The Amendments to the Law on
the Judicial Organization prescribe the
establishment, within the Prosecutor’s
Office attached to the High Court of
Cassation and Justice, of a Section for
the investigation of criminal offences in
the judiciary. This Section will have
exclusive competence for the prosecution
of criminal offences committed by
prosecutors, as well as by judges,
including SCM members, even when
other persons, in addition to prosecutors
and judges, are under investigation.

60.In this regard, the CCPE Bureau
wishes to underline from the outset that it

finds it difficult to identify references to
such practices in member States, and
moreover to standards in this respect
elaborated in international or regional
instruments. The CCPE has however inter
alia indicated clearly that “the need of
specialisation of prosecutors, as well as
within the public prosecutors
organisational structure, should be seen
as a priority, to better respond to new
forms of criminality”345. For example,
when elaborating its Opinion on the
quality and efficiency of the work of
prosecutors, the CCPE combined it with
the fight against terrorism and serious and
organised crime which of course requires
a certain degree of specialisation346.

61.By analogy, the CCJE has also
found that the specialisation of judges
“can help judges, by repeatedly dealing
with similar cases, to gain a better
understanding of the realities concerning
the cases submitted to them, whether at
the technical, social or economic levels,
and therefore to identify solutions better
suited to those realities™4".

62.The CCPE Bureau strongly doubts,
however, that setting up a specific Section
for the investigation of criminal offences
in the judiciary, within the Prosecutor’s
Office attached to the High Court of
Cassation and Justice, will help in dealing
with persons from a certain profession —
as opposed to certain types of crime - i.e.
prosecutors and judges. Such a separate
structure may be considered as a breach
of the principle of equality before the law.
The problem to be addressed with the
specialisation of prosecutors is not

343 |bid., para 121.

344 Ibid., para 122.

345 See CCPE Opinion No. 9 (2014) on
European norms and principles concerning
prosecutors, Rome Charter, Explanatory Note, para
119.

346 See CCPE Opinion No. 11 (2016) on the
quality and efficiency of the work of prosecutors,
including when fighting terrorism and serious and
organised crime.

347 See CCJE Opinion No. 15 (2012) on the
specialisation of judges, para 11.
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necessarily the nature of the offenders,
but rather the type and gravity of the
offenses they may commit. Therefore, a
regular criminal department of the
prosecution service should be able to
handle the investigation of cases
concerning judges and prosecutors.
Moreover, given that the number of known
cases of prosecution of these magistrates
is relatively small in Romania, what would
be important is to set up, within the SCM,
a section concerned with the ethics of
prosecutors and judges, charged inter alia
with answering questions that may arise
in this regard348.

63. Furthermore, setting up a separate
prosecutor office structure for the
investigation of offenses committed by
judges and prosecutors may raise
questions about the rationale for such an
approach, its effectiveness and added
value. It also raises concerns as regards
the public image of the prosecution
service because such a step may be
interpreted by society as evidence of an
inclination of the whole professional group
to commit a specific type of crime, for
example, corruption. In this way, it will not
only be derogatory for this professional
group but will also damage, possibly
severely, the public confidence in the
prosecution service in particular, and in
the judiciary in general.

64.Moreover, in the context of the
existence in Romania of the DNA, which
is responsible for the specific crime of
corruption committed by anybody and not

just by a specific professional group, such
a step as the establishment of a separate
Section for the investigation of criminal
offences of judges and prosecutors
seems even more questionable.

65.The Romanian Movement for
Defending the Status of Prosecutors
referred, in its request addressed to the
CCPE (as well as to the CCJE), to the
problems which received widespread
national and international attention in the
fight against corruption in Romania and,
in particular, the dismissal, in July 2018,
by the Minister of Justice of the Chief
Prosecutor of the DNA (see above). This
dismissal was also criticised by the
European Commission’s above-
mentioned Progress Report on Romania
under the CVM34°,

66.The CCPE Bureau further notes
that “according to many interlocutors of
the Venice Commission, there is no
reasonable and objective justification for
the necessity of creating a separate
structure to investigate offences
perpetrated within the judiciary since,
despite isolated cases, there appears to
be no widespread criminality among
Romanian magistrates*. Consequently,
the establishment of this new structure
has raised questions and strong concerns
as regards its rationale; its impact on the
independence of judges and prosecutors
and on the public confidence in the
criminal justice system, possible conflicts
of competence with the DNA and other
bodies, and the possible rerouting of

348 See Opinion No. 13 (2018) of the CCPE on
independence, accountability and ethics of
prosecutors, para 64.

349 See the Report from the Commission to the
European Parliament and the Council on Progress
in Romania under the Cooperation and Verification
Mechanism (Strasbourg, 13.11.2018 COM(2018)
851 final), Section 3.1 (Benchmark one: judicial
independence and judicial reform. Dismissal of the

DNA Chief Prosecutor and political pressure on
judicial institutions), page 4.

350 See the Venice Commission’s Opinion on
Amendments to Law No. 303/2004 on the Statute
of Judges and Prosecutors, Law No. 304/2004 on
Judicial Organization, and Law No. 317/2004 on
the Superior Council for Magistracy in Romania,
CDL-AD(2018)017, para 84.
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high-profile cases of corruption pending
with the DNA. The latter has been pointed
out as one of the most serious risks as,
together with judges and prosecutors
under investigation, other persons
investigated for corruption will be
removed from the specialised jurisdiction
of the DNA. This would undermine both
the DNA’s anti-corruption work and the
DNA as an institution3®".

67.The CCPE Bureau also notes that
the European Commission’s above-
mentioned Progress Report on Romania
under the CVM has emphasised that key
problematic provisions include in
particular the establishment of a special
prosecution section for investigating
offences committed by magistrates352.

68.Therefore, the CCPE Bureau
recommends abandoning the
establishment of a separate
prosecutor’s office structure for the
investigation of offences committed by
judges and prosecutors.

Freedom of expression of
prosecutors

69.The Amendments to the Law on
the Statute of Judges and Prosecutors
prescribe that judges and prosecutors are
obliged, in the exercise of their duties, to
refrain from defamatory manifestation or
expression, in any way, against the other
powers of the state - legislative and
executive.

70.1t is notable that the notion of
defamation is not clearly defined in

Romania and the above-mentioned
obligation relates specifically to other
state powers3%3. It raises in fact a lot of
questions. First of all, it is not clear what
is the rationale for the specific reservation
“in the exercise of their duties” and how it
will be applied. Secondly, the law should
evidently protect all persons and legal
entities from defamation, and not just the
legislative and executive powers.
Therefore, the selective approach of the
new provision in these two key aspects
is very questionable.

71.0ne may presume that
prosecutors should refrain from
defamatory statements in general and in
respect of everybody, including the
legislative and executive powers. The
CCPE Bureau wishes to underline in this
regard that the legislative and executive
powers have the same obligations.

72.The CCPE Bureau wishes to recall
that the European Court of Human Rights
has recognised that it is of fundamental
importance in a democratic society that
the courts inspire confidence in the
public3®, and therefore judges must be
protected against destructive attacks
lacking any factual basis. Moreover, since
they have a duty of discretion, judges
cannot respond in public to various
attacks, as, for instance, politicians are
able to do3%.

73.Even though the above-mentioned
principles relate to judges, “the proximity
and complementary nature of the

351 |bid., para 83; see also GRECO,
Greco-AdHocRep(2018)2, para 34.

352 See the Report from the Commission to the
European Parliament and the Council on Progress
in Romania under the Cooperation and Verification
Mechanism (Strasbourg, 13.11.2018 COM(2018)
851 final), Section 3.1 (Benchmark one: judicial
independence and judicial reform. Justice laws and
legal guarantees for judicial independence), page 3.

353 See the Venice Commission’s Opinion on
Amendments to Law No. 303/2004 on the Statute
of Judges and Prosecutors, Law No. 304/2004 on
Judicial Organization, and Law No. 317/2004 on
the Superior Council for Magistracy in Romania,
CDL-AD(2018)017, para 130.

354 ECtHR Olujic v. Croatia, 2009.

355 ECtHR De Haes and Gijsels v. Belgium,
1997.
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missions of judges and prosecutors”3%
allow, in the opinion of the CCPE Bureau,
to relate them also to prosecutors.

74.The prosecutors have, as a bottom
line, the same right to freedom of
expression3%” under the European
Convention on Human Rights (ECHR) as
everybody else. At the same time,
“prosecutors should exercise their
freedom of expression and association in
a manner that is compatible with their
office and that does not affect or appear
to affect judicial and prosecutorial
independence or impartiality. While they
are free to participate in public debate on
matters pertaining to legal subjects, the
judiciary or the administration of justice,
they must not comment on pending cases
and must avoid expressing views which
may undermine the standing and integrity
of the court”3%8,

75.The CCPE has adopted a separate
Opinion on relations between prosecutors
and the media, pointing out that
“‘communications between prosecutors
and the media should respect the
following principles: freedom of
expression and of the press, duty of
confidentiality, right to information,
principle of transparency, right to private
life and dignity as well as the
confidentiality of investigations, presump-
tion of innocence, equality of arms, the
rights of the defense and to a fair trial”3%°.

76.In this way, it is clear that
prosecutors’ freedom of expression is
subject to certain limitations. However,
these limitations are applicable, as shown
above, rather to public debates or
communications with the media, whereas
the Amendments in Romania speak about
prosecutors refraining from defamation in
the exercise of their duties.

77.1n the opinion of the CCPE Bureau,
putting limitations on prosecutors in the
exercise of their duties may result in
arbitrary and abusive interpretations and
it carries the risk of undue restrictions and
obstructing prosecutors in the course of
their work.

78.Indeed, as it was also mentioned
by the Venice Commission, “this provision
has raised concerns among Romanian
magistrates, who fear that it may prevent
them from criticising other state powers
when addressing cases involving the
state and may be used as a tool for
political pressure against them”360,

79.The CCPE Bureau also notes that
the European Commission’s
above-mentioned Progress Report on
Romania under the CVM has emphasised
that the key problematic provisions
included in particular restrictions on the
freedom of expression for magistrates®®’.

356 See Opinion No. 9(2014) of the CCPE on
European norms and principles concerning
prosecutors, Rome Charter, Explanatory Note, para
53.

357 See CCPE Opinion No. 9 (2014) on
European norms and principles concerning
prosecutors, Rome Charter, para IX.

358 |bid., Explanatory Note, para 82; see also
CCPE Opinion No. 13 (2018), para 17.

359 See CCPE Opinion No. 8 (2013) on relations
between prosecutors and the media,
Recommendation II.

360 See the Venice Commission’s Opinion on

Amendments to Law No. 303/2004 on the Statute
of Judges and Prosecutors, Law No. 304/2004 on
Judicial Organization, and Law No. 317/2004 on
the Superior Council for Magistracy in Romania,
CDL-AD(2018)017, para 124.

361 See the Report from the Commission to the
European Parliament and the Council on Progress
in Romania under the Cooperation and Verification
Mechanism (Strasbourg, 13.11.2018 COM(2018)
851 final), Section 3.1 (Benchmark one: judicial
independence and judicial reform. Justice laws and
legal guarantees for judicial independence),
page 3.
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80.1In this context, the CCPE Bureau
considers that the new obligation
imposed on Romanian prosecutors,
limiting their freedom of expression,
is not necessary, raises many
questions, and may be subject to
arbitrary and abusive interpretations
endangering prosecutorial inde-
pendence. It recommends that it be
removed.

Repeated and unprecedented attacks
against prosecutors directed by
political actors

81.The Romanian Movement for
Defending the Status of Prosecutors
requested the CCPE to pronounce its
position as regards the reported repeated
and unprecedented attacks against
prosecutors directed by political actors in
Romania.

82.The Venice Commission has also
mentioned that “there are reports of
pressure on and intimidation of judges
and prosecutors, including by some
high-ranking politicians and through
media campaigns”62.

83.The CCPE Bureau also notes that
the European Commission’s above-
mentioned Progress Report on Romania
under the CVM has stated that “judges
and prosecutors have continued to face
personal attacks in the media, with
mechanisms for redress falling short”363,

84.In this regard, the CCPE Bureau
wishes to repeat what was already
mentioned in paras 71-72 of the present
Opinion about the ECtHR case law, and
proceed to clarifying also the CCPE and
other applicable standards.

85.This subject was always
considered by the CCPE to be of utmost
importance. It has pointed out that “when
an individual prosecutor is subject to an
unfair attack through media, he/she is
entrusted with the right of having the
contested information rectified or other
legal remedies according to the national
law. Nevertheless, in such cases, as well
as when false information is spread about
persons or events involved in the
proceedings which he/she deals with, any
reaction should preferably come from the
head or a spokesperson of the
prosecution office and, in major cases, by
the Prosecutor General”364.

86.Further in this context, and
particularly taking into account that
according to the constitutional provisions,
in the Romanian system, prosecutors are
part of the judiciary®®®, as well as “the
proximity and complementary nature of
the missions of judges and
prosecutors”3%, the CCPE Bureau recalls
that, while the politicians enjoy a wide
range of flexibility when they intervene in
the political arena, “there is a clear line
between freedom of expression and

362 See the Venice Commission’s Opinion on
Amendments to Law No. 303/2004 on the Statute
of Judges and Prosecutors, Law No. 304/2004 on
Judicial Organization, and Law No. 317/2004 on
the Superior Council for Magistracy in Romania,
CDL-AD(2018)017, paras 15 and 157.

363 See the Report from the Commission to the
European Parliament and the Council on Progress
in Romania under the Cooperation and Verification
Mechanism (Strasbourg, 13.11.2018 COM(2018)
851 final), Section 2 (General Situation), page 2.

364 See CCPE Opinion No. 8 (2013) on relations

between prosecutors and the media, para 45.

365 See the Venice Commission’s Opinion on
Amendments to Law No. 303/2004 on the Statute
of Judges and Prosecutors, Law No. 304/2004 on
Judicial Organization, and Law No. 317/2004 on
the Superior Council for Magistracy in Romania,
CDL-AD(2018)017, para 18.

366 See Opinion No. 9(2014) of the CCPE on
European norms and principles concerning
prosecutors, Rome Charter, Explanatory Note, para
53.
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legitimate criticism on the one hand, and
disrespect and undue pressure against
the judiciary on the other. Politicians
should not use simplistic or demagogic
arguments to make criticisms of the
judiciary during political campaigns just
for the sake of argument or in order to
divert attention from their own
shortcomings”™3®.

87.Moreover, the executive and
legislative powers should not only strictly
abstain from the above-mentioned but
they “are under a duty to provide all
necessary and adequate protection where
the functions of the courts are endangered
by attacks or intimidations directed at
members of the judiciary. Unbalanced
critical commentary by politicians is
irresponsible and causes a serious
problem because public trust and
confidence in the judiciary can thereby be
unwittingly or deliberately undermined. In
such cases, the judiciary must point out
that such behaviour is an attack on the
constitution of a democratic state as well
as an attack on the legitimacy of another
state power. Such behaviour also violates
international standards”368,

88.The CCPE Bureau consequently
condemns any statements, comments
or remarks in Romania which overstep
the boundaries of legitimate criticism
and aim at attacking, intimidating or
otherwise pressuring prosecutors or
demonstrating disrespect towards
them, using improper arguments or
otherwise degrading the prosecutorial
system or individual prosecutors.

The right of prosecutors to stand
against any policies or actions
affecting their independence

89.In view of the difficult situation of
the judiciary in general and prosecutors
in particular, the Romanian Movement for
Defending the Status of Prosecutors also
requested the CCPE to confirm its
position on the right of prosecutors to
stand against any policies or actions
affecting their independence.

90.“Transparency in the exercise of
prosecutors’ functions is a key component
of the rule of law and one of the important
guarantees of a fair trial. Justice must be
done and must be seen to be done”3%°.
While this concerns the relations of
prosecutors with media, in the Opinion of
the CCPE Bureau, it is also applicable to
the right of prosecutors to speak out in
general.

91.0f course, when they speak about
individual cases, prosecutors are bound
by a “duty of confidentiality, right to
information, principle of transparency,
right to private life and dignity as well as
the confidentiality of investigations,
presumption of innocence, equality of
arms, the rights of the defense and to a
fair trial”37°.

92.However, when they express
themselves on other subjects, not related
to individual cases, these principles
should not necessarily apply. In such
cases, prosecutors have the same right
to freedom of expression®”! under the
ECHR as everybody else, provided that
it is exercised in a manner that does not

367 See CCJE Opinion No. 18 (2015) on the
position of the judiciary and its relation with the other
powers of state in a modern democracy, para 52.

368 |bid., para 52.

369 See CCPE Opinion No. 8 (2013) on relations

between prosecutors and the media, para 30.

370 |bid., Recommendation II.

871 See CCPE Opinion No. 9 (2014) on
European norms and principles concerning
prosecutors, Rome Charter, para IX.
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affect or appear to affect judicial and
prosecutorial independence or
impartiality372.

93.The CCPE Bureau considers that
prosecutors certainly have the right to
stand against any other policies or actions
affecting their independence when, for
example, there is an interference or
pressure concerning individual cases, or
resulting from the adoption of new
legislation or amendments to the existing
one, as in Romania, or in the case of the
executive power’s decisive role in the
appointment of high-ranking prosecutors,
as well as in other cases.

94 .Further in this context, and
particularly taking into account that
according to the constitutional provisions,
in the Romanian system, prosecutors are
part of the judiciary®”3, as well as “the
proximity and complementary nature of
the missions of judges and
prosecutors”3’4 the CCPE Bureau notes
that courts may criticise legislation or the
failure of the legislature to introduce what
a court would regard as adequate
legislation. However, just as with the other
powers of the state in relation to the
judiciary, criticism by the judiciary must
be undertaken in a climate of mutual
respect. Judges, like all other individuals,
are entitled to take part in public debate,
provided that it is consistent with

maintaining their independence or
impartiality37S.

95.The CCJE has also emphasised
that “it is not acceptable that reasonable
critical comments from the judiciary
towards the other powers of the state
should be answered by removals from
judicial office or other reprisals”376.

96.The CCPE Bureau also notes that
even though the prosecutors, when
subject to an unfair attack through the
media, must have the right that the
contested information be rectified or to
other legal remedies®”’, the European
Commission’s above-mentioned
Progress Report on Romania under the
CVM has clearly pointed to the
“mechanisms for redress falling short™378
in cases where judges and prosecutors
faced personal attacks in media.

97.Therefore, the CCPE Bureau
endorses the legitimate right of
prosecutors in Romania and
elsewhere to stand against any
policies or actions affecting their
independence and autonomy. Any
criticism by the judiciary must of
course be expressed in a climate of
mutual respect, and in a way which is
consistent with maintaining
prosecutorial independence and/or
impartiality.

372 |bid., Explanatory Note, para 82; see also
CCPE Opinion 13 (2018) on independence,
accountability and ethics of prosecutors, para 17.

373 See the Venice Commission’s Opinion on
Amendments to Law No. 303/2004 on the Statute
of Judges and Prosecutors, Law No. 304/2004 on
Judicial Organization, and Law No. 317/2004 on
the Superior Council for Magistracy in Romania,
CDL-AD(2018)017, para 18.

374 See Opinion No. 9(2014) of the CCPE on
European norms and principles concerning
prosecutors, Rome Charter, Explanatory Note,

para 53.

375 See CCJE Opinion No. 18 (2015) on the
position of the judiciary and its relation with the other
powers of state in a modern democracy, para 42.

376 |bid., para 42.

377 See CCPE Opinion No. 8 (2013) on relations
between prosecutors and the media, para 45.

378 See the Report from the Commission to the
European Parliament and the Council on Progress
in Romania under the Cooperation and Verification
Mechanism (Strasbourg, 13.11.2018 COM(2018)
851 final), Section 2 (General Situation), page 2.
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Asociatia Forumul Judecatorilor din
Romania - Analiza activitatii Consiliului
Superior al Magistraturii cu privire la
apararea corpului magistratilor impotriva
actelor de natura a aduce atingere
independentei, impartialitatii sau
reputatiei profesionale a acestora (pentru
perioada ianuarie 2017 - aprilie 2019)

l. Introducere

1. Rolul Consiliului Superior al
Magistraturii de a apara corpul
magistratilor impotriva actelor de
natura a aduce atingere independentei,
impartialitatii sau reputatiei profe-
sionale a acestora.

In calitatea sa fundamental& de garant
al independentei justitiei, conform art. 133
alin. (1) din Constitutia Romaniei,
Consiliul Superior al Magistraturii (CSM)
trebuie sa apere corpul magistratilor
impotriva actelor ce aduc atingere
independentei, impartialitatii sau
reputatiei profesionale a judecatorilor si
procurorilor.

Tn baza art.30 din Legea nr.317/2004
privind Consiliul Superior al Magistraturii,
republicata, cu modificarile si completarile
ulterioare, inclusiv cele aduse prin Legea
nr.234/2018, ,(1) Sectiile corespun-
zatoare ale Consiliului Superior al
Magistraturii au dreptul, respectiv
obligatia corelativd de a se sesiza din
oficiu pentru a apara judecatorii si
procurorii Timpotriva oricarui act de
imixtiune in activitatea profesionala sau
in legaturad cu aceasta, care ar putea
afecta independenta sau impartialitatea
judecatorilor, respectivimpartialitatea sau
independenta procurorilor in dispunerea
solutiilor, in conformitate cu Legea nr.304/

2004 privind organizarea judiciara,
republicata, cu modificarile si completarile
ulterioare, precum si Tmpotriva oricarui act
care ar crea suspiciuni cu privire la
acestea. De asemenea, sectiile
Consiliului Superior al Magistraturii
apdra reputatia profesionald a
Jjudecatorilor si procurorilor. Sesizarile
privind apdrarea independentei
autoritatii judecatoresti in ansamblul
sadu se solutioneaza la cerere sau din
oficiu de Plenul Consiliului Superior al
Magistraturii. (2) Plenul Consiliului
Superior al Magistraturii, sectiile, prese-
dintele si vicepresedintele Consiliului
Superior al Magistraturii, din oficiu sau la
sesizarea judecatorului sau procurorului,
sesizeaza Inspectia Judiciara pentru
efectuarea de verificari, in vederea
apararii independentei, impartialitatii si
reputatiei profesionale a judecatorilor si
procurorilor. (3) Tn situatiile in care este
afectata independenta, impartialitatea sau
reputatia profesionald a unui judecéator
sau procuror, sectia corespunzatoare a
Consiliului Superior al Magistraturii
dispune masurile care se impun si asigura
publicarea acestora pe site-ul Consiliului
Superior al Magistraturii, poate sesiza
organul competent sa decida asupra
masurilor care se impun sau poate dis-
pune orice alta masura corespunzatoare,
potrivit legii. (4) Judecatorul sau
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procurorul care considera ca
independenta, impartialitatea sau
reputatia profesionala ii este afectata in
orice mod se poate adresa Consiliului
Superior al Magistraturii, prevederile alin.
(2) aplicandu-se in mod corespunzator.
(5) La solicitarea judecatorului sau
procurorului vizat, comunicatul publicat pe
site-ul Consiliului Superior al Magistraturii
va fi afisat la institutia unde acesta isi
desfasoara activitatea si/sau publicat pe
site-ul acestei institutii. (6) Consiliul
Superior al Magistraturii asigura
respectarea legii si a criteriilor de
competenta si eticd profesionald in
desfasurarea carierei profesionale a
judecatorilor si procurorilor. (7) Atributiile
Plenului Consiliului Superior al
Magistraturii si ale sectiilor acestuia,
referitoare la cariera judecatorilor si
procurorilor, se exercita cu respectarea
dispozitiilor Legii nr.303/2004 privind
statutul judecatorilor si procurorilor,
republicata, cu modificarile si completarile
ulterioare, si ale Legii nr.304/2004,
republicata, cu modificarile si completarile
ulterioare.”

Legea nr.234/2018 a scos practic din
competenta Plenului CSM competentele
privind apararea reputatiei profesionale a
judecatorilor si procurorilor, pe care le-a
directionat spre sectii, aspect care
contravine dispozitiilor Legii funda-
mentale. Chiar daca aprecierile Comisiei
de la Venetia converg constant spre
separarea carierelor in magistratura,
singura forma prin care se poate efectua
separarea stricta a carierelor judecatorilor
si procurorilor, fara riscul declararii necon-
stitutionale a unei astfel de modificari, o
reprezinta o revizuire constitutionald. Prin
lege organica nu se pot modifica rolul si
atributiile stabilite de Constitutie pentru

CSM ca organism colegial, respectiv
pentru sectiile sale, ca structuri cu atributii
in domeniul raspunderii disciplinare. Cel
mult, se pot stabili doar pentru CSM, ca
organism colegial, alte atributii pentru
realizarea rolului de garant al
independentei justitiei. Rearanjarea
rolurilor si atributiilor intre Plenul CSM si
Sectile CSM conduce la afectarea rolului
constitutional al CSM si la depasirea
atributiilor constitutionale specifice
Sectiilor, contrar art. 125 alin. (2), art. 133
alin. (1), precum si art. 134 alin. (2) si (4)
din Constitutie.3"®

Pentru a decela competentele
constitutionale ale celor doua sectii ale
Consiliului Superior al Magistraturii prin
raportare la rolul constitutional general al
Plenului Consiliului Superior al Magistra-
turii, trebuie interpretate dispozitiile art.
133 alin. (2) lit. a) si ale art. 134 alin. (2)
din Legea fundamentala. Analiza corobo-
ratd a celor doud texte constitutionale
releva faptul ca cele doua sectii ale
Consiliului Superior al Magistraturii nu se
compun din toti membrii CSM, ci exclusiv
din cei 14 membri alesi in adunarile
generale ale magistratilor si validati de
Senat. Noua judecatori fac parte din
Sectia pentru judecatori si cinci procurori
fac parte din Sectia pentru procurori.
Modul de constituire a sectiilor reflecta
rolul constitutional al acestora, astfel cum
este reglementat in art. 134 alin. (2) din
Constitutia Romaniei, potrivit caruia
Consiliul Superior al Magistraturii
indeplineste rolul de instanta de judecata
in domeniul raspunderii disciplinare a
judecatorilor si procurorilor, prin sectiile
sale, potrivit procedurii stabilite prin legea
sa organica.

Rezulta, asadar, ca legiuitorul
constituant a stabilit in mod neechivoc

379 A se vedea punctele de vedere intocmite
de Asociatia Forumul Judecatorilor din Romania,
disponibile la pagina web http://www.
forumuljudecatorilor.ro/wp-content/uploads/

FJR-Aspecte-privind-prevederi-din-legile-
justitiei-neconforme-Constitutiei-sau-tratatelor-
internationale.pdf [consultata ultima data la
05.05.2019].
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faptul ca rolul sectiilor din cadrul
Consiliului Superior al Magistraturii
vizeaza exclusiv domeniul raspunderii
disciplinare a magistratilor, ca element
specific, particular, al rolului general al
Consiliului Superior al Magistraturii care,
in ansamblul sau, este garantul
independentei justitiei. Acesta este si
motivul pentru care atunci cand a utilizat
sintagma Consiliul Superior al
Magistraturii legiuitorul constituant a avut
in vedere Plenul Consiliului Superior al
Magistraturii, in timp ce atunci cand a
reglementat raspunderea disciplinara a
magistratilor (si judecatori si procurori) a
trimis expresis verbis |a sectiile Consiliului
Superior al Magistraturii. Competenta
speciala in materie disciplinara a sectiilor
reprezinta o garantie semnificativa pentru
asigurarea de Consiliului Superior al
Magistraturii a rolului sau de garant al
independentei justitiei, intrucat stabileste
faptul ca judecatorii si procurorii vor fi
judecati in materie disciplinara fara nicio
influenta externa, exclusiv de catre proprii
reprezentanti alesi, farad ca la aceste
decizii sa poaté participa ceilalti membri
ai Consiliului Superior al Magistraturii
(reprezentantii societatii civile, ministrul
justitiei, presedintele Tnaltei Curti de
Casatie si Justitie si procurorul general
al Parchetului de pe langé Inalta Curtea
de Casatie si Justitie).

Asadar, atat timp cat Constitutia
Romaéniei a prevazut o competenta
generala pentru Plenul Consiliului
Superior al Magistraturii, ca organ colegial
si reprezentativ, si doar o competenta de
atribuire pentru sectiile sale, nu se poate
admite ca, prin lege organica, atributiile
stabilite la nivel constitutional pentru a fi
exercitate de Plen sa fie exercitate de
catre sectii si nici ca sectiile Consiliului
Superior al Magistraturii sa primeasca alte
atributii care fie sunt contrare, fie
depasesc rolul lor constitutional stabilit in
art. 134 alin. (2) din Constitutie.

Daca s-ar accepta posibilitatea ca
atributiile Plenului Consiliului Superior al

Magistraturii, deci ale Consiliului Superior
al Magistraturii ca organ colectiv si
reprezentativ, sa fie distribuite celor doua
sectii ale Consiliului Superior al
Magistraturii, ar insemna ca vor functiona
de facto doua structuri de tip Consiliul
Superior al Magistraturii - una pentru
judecatori si una pentru procurori. Pe de
o parte, aceasta solutie legislativa ar nega
rolul constitutional stabilit de cétre
legiuitorul constituant pentru Consiliul
Superior al Magistraturii ca unica
autoritate constitutionald reprezentativa
pentru magistrati si, pe de alta parte, ar
conduce la accentuarea semnificativa a
,corporatismului” decizional al sectiilor,
aspect care ar afecta nu numai inde-
pendenta justitiei, dar si principiul con-
stitutional al cooperarii loiale in cadrul
autoritatii judecatoresti, aceasta coope-
rare loiala rezultand din faptul ca deciziile
care privesc independenta autoritatii
judecatoresti, cu exceptia celor in materie
disciplinara, se iau in Plen, cu participarea
reprezentantilor magistratilor, dar si a
reprezentantilor institutiilor cu atributii
semnificative in cadrul si cu privire la
autoritatea judecatoreasca (presedintele
Inaltei Curti de Casatie si Justitie,
procurorul general al Parchetului de pe
lang& Tnalta Curtea de Casatie si Justitie
si ministrul justitiei), precum si a repre-
zentantilor societétii civile. In alte sisteme
constitutionale, unde constituantul a
intentionat s& marcheze o distinctie neta
intre corpul profesional al judecatorilor si
corpul profesional al procurorilor, au fost
create chiar prin Legea fundamentala
consilii judiciare distincte.

Avizul nr. 10(2007) al Consiliului
Consultativ al Judecatorilor Europeni
(CCJE) in atentia Comitetului de Ministri
al Consiliului Europei referitor la Consiliul
Justitiei Tn serviciul societatii, in privinta
protejarii imaginii justitiei, stabileste
urmatoarele repere:

,80. Tn Avizul nr. 7(2005) CCJE
recomanda ca statele membre sa puna
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la punct, Tn ansamblu, programe vizand
nu numai informarea publicului asupra
justitiei, ci si definirea unei idei mai juste
asupra rolului judecatorului Tn societate.
CCJE considera ca instantele insele ar
trebui sa fie recunoscute drept organisme
adecvate pentru a pune in practica
programe care isi propun sa imbunat-
ateasca intelegerea si increderea
societétii fata de sistemul sau judiciar. in
paralel, un rol de coordonare a diferitelor
initiative locale, la fel ca si promovarea
programelor de popularizare la scara
nationala, ar trebui sa fie atribuit Con-
siliului Justitiei care poate, de asemenea,
aladturandu-se serviciilor profesionistilor
obisnuiti cu exercitarea sa, sa raspunda
unei nevoi complexe de informare.

81. De asemenea, in Avizul nr.
7(2005), CCJE face aluzie la rolul unui
organ independent - care ar putea fi chiar
Consiliul Justitiei sau unul din comitetele
sale, daca este necesar, cu concursul
profesionistilor din presa — in a solutiona
dificultatile provocate de acoperirea
cauzelor judiciare de presa sau intalnite
de ziaristi Tn indeplinirea misiunii lor.

82. In fine, in acelasi Aviz, CCJE
considera ca, atunci cand un judecéator
sau o instanta este contestat sau atacat
de presa (sau de actori politici, prin
intermediul mass media), judecatorii
implicati ar trebui s& se abtind de la a
reactiona folosind aceleasi canale, dar ar
fi de dorit ca fie Consiliul Justitiei, fie o
autoritate judiciara, sa poata sa
reactioneze in mod rapid si eficient la
astfel de contestatii sau atacuri, daca este
nevoie.

83. Consiliul Justitiei ar trebui sa fie
abilitat nu numai sa-si exprime public
punctul de vedere, ci si sa faca toate
demersurile utile pe langa public,
autoritati publice si, atunci cand este
necesar, instante, pentru a apara
reputatia institutiei judiciare si/sau a
membrilor sai.

84. Consiliul Justitiei ar putea fi
organul capabil sa joace direct un rol

mai amplu in protectia si promovarea
imaginii justitiei, acest rol implicand
gasirea unui echilibru intre, pe de o
parte, drepturile si libertatile aflate in
conflict, actorii sociali si politici si
mass media si, pe de alta parte,
interesul publicului pentru o
functionare independenta si eficienta
a sistemului judiciar.”

2. Principii jurisprudentiale privind
libertatea de exprimare, independenta,
impartialitatea sau reputatia profe-
sionala a judecatorilor si procurorilor

Legea nu defineste notiunea de ,buna
reputatie”, conform art. 14 alin. 2 lit. c)
din Legea nr. 303/2004 privind statutul
judecatorilor si procurorilor, aceasta
constituind doar una dintre conditiile de
acces in profesie. Totusi, jurisprudentain
materie a statuat ca buna reputatie
reprezinta un ansamblu de elemente care
confera persoanei prestigiul necesar
desfasurarii activitatii de magistrat
(parerea publica favorabila despre o
persoana sau faptele acesteia, perceptia
pozitiva asupra conduitei morale si
profesionale in mediul social). Pe cale de
interpretare, Inalta Curte de Casatie si
Justitie, Sectia de contencios
administrativ si fiscal, prin decizia nr. 4600
din 17 decembrie 2018, pronuntatad in
dosarul nr. 657/45/2016, a decis Tnsa ca
.,hu se poate exclude, de plano,
posibilitatea ca o persoané care a sdvarsit
o fapta penaléd cu intentie s& poata fi
numita judecétor, indiferent de sanctiunea
aplicata”.

Spre deosebire de buna reputatie,
reputatia profesionald (la care face
referire textul art.30 alin.2 din Legea nr.
317/2004 privind Consiliul Superior al
Magistraturii, republicata) constituie o
valoare esentiala in exercitarea functiei
si, totodata, reprezinta parerea pe are
magistratul o creeaza in constiinta
colectiva despre modul in care Tsi exercita
profesia, fiind in stransa legatura cu
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independenta, impartialitatea si
integritatea pe care trebuie sa le
manifeste fiecare judecator in exercitarea
profesiei. CSM apreciaza constant ca
,reputatia judecatorului presupune
obligatia de a avea o conduita generala
exemplara, careia i corespunde dreptul
de a se bucura de reputatie in fata
societatii, a justitiabililor, precum si a
corpului profesional si, pe de alta parte,
obligatia statului de a garanta mentinerea
reputatiei magistratului, atunci cand se
constata ca anumite fapte sunt de natura
sa-i afecteze prestigiul si, in consecinta,
autoritatea de care trebuie sa se bucure
n exercitarea profesiei” (a se vedea, cu
titlu de exemplu, Hotararea Plenului CSM
nr.45/21 ianuarie 2016).

Tn analiza aspectelor vizand apararea
corpului magistratilor impotriva actelor de
natura a aduce atingere independentei,
impartialitatii sau reputatiei profesionale
a acestora nu se poate face abstractie de
libertatea de exprimare, inviolabila potrivit
art.30 din Constitutia Romaniei si
garantata de art. 10 din Conventia
Europeana a Drepturilor Omului. Nici
magistratii si instantele nationale,
asemeni celorlalte institutii publice, nu se
sustrag criticii si controlului din partea
societatii, Insa trebuie facuta clar distinctia
dintre criticd si insulta. In cazul in care
singura intentie a oricarei forme de
exprimare este aceea de a insulta instanta
sau membrii unei instante, aplicarea unei
sanctiuni corespunzatoare Si
proportionale nu va constitui, in principiu,
o Tncéalcare a art. 10 parag. 2 din
Conventie (cauza Skalka c. Poloniei, nr.
43425/98, Hotararea din 27 mai 2003, par.
34)_380

CEDO (Curtea) aminteste ca
intotdeauna ia in considerare rolul special

al sistemului judiciar Tn societate; in
calitate de garanti ai justitiei, actiunile
judecatorilor si procurorilor au nevoie de
increderea cetatenilor. Din aceasta
perspectiva, ar putea fi necesara
protejarea lor de atacuri distructive lipsite
de fundament serios, mai ales ca obligatia
de rezerva interzice judecatorilor vizati sa
reactioneze (cauza Rizos si Daskas c.
Greciei, nr. 65545/01, Hotararea din 27
mai 2004, par.43).

Presa este unul dintre mijloacele prin
care politicienii si opinia publica pot
verifica daca judecatorii isi exercita
inaltele responsabilitati in conformitate cu
scopul de baza al misiunii ce le-a fost
incredintata. Cu toate acestea, trebuie sa
se tina cont de rolul special al puterii
judecatoresti in societate. Drept garant al
justitiei, valoare fundamentala intr-un stat
de drept, actiunea sa are nevoie de
increderea cetatenilor pentru a progresa.
De asemenea, se poate dovedi necesara
protejarea ei Tmpotriva atacurilor
distrugatoare care sunt lipsite de temei
serios, mai ales daca se tine cont de faptul
ca magistratilor vizati le este interzis sa
reactioneze. Curtea a reiterat ca
problemele privind functionarea
sistemului judiciar constituie chestiuni de
interes public, iar dezbaterea lor se
bucura de protectia art. 10. Totusi, Curtea
a subliniat rolul special Tn societate al
sistemului judiciar, care, in calitate de
garant al justitiei ca valoare fundamentala
intr-un stat de drept, trebuie sa se bucure
de increderea publicului pentru a-si
indeplini cu succes menirea. Se poate
dovedi necesard protectia acestei
increderi impotriva atacurilor distructive
care sunt vadit nefondate, in special din
prisma faptului ca judecatorii care ar fi
criticati sunt tinuti de obligatia de discretie,

380 Aspectele jurisprudentiale din prezentul
studiu sunt preluate din Vasile Bozesan, Dragos
Calin, Florin Mihaita, lonut Militaru, Dorin Pand,
Politicieni, jurnalisti, magistrati. Limitele

libertatii de exprimare. Comentarii si
jurisprudenta, Editura Hamangiu, Bucuresti, 2014,
pag.63 si urmatoarele.
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care i impiedica sa riposteze (a se vedea
cauza Prager si Oberschlick c. Austriei,
nr. 15974/90, Hotararea din 26 aprilie
1995, par.34). Expresia ,autoritatea
puterii judecatoresti” include, in special,
premisa ca instantele sunt un forum
dedicat solutionarii litigiilor si stabilirii
vinovatiei sau nevinovatiei unei persoane
acuzate de savarsirea unei infractiuni si
sunt acceptate de publicul larg in acest
sens (a se vedea cauza Worm c. Austriei,
nr. 22714/93, Hotararea din 29 august
1997, par.40).

Miza in ceea ce priveste protectia
autoritatii puterii judecatoresti este
increderea pe care instantele trebuie sa
o inspire intr-o societate democratica
acuzatului, atunci cand sunt desfasurate
procedurile penale, precum si publicului
larg (cauza Fey c. Austriei, nr. 14396/88,
Hotararea din 24 februarie 1993). Din
acest motiv, Curtea a apreciat ca le
incumba functionarilor din sistemul
judiciar obligatia de a péstra o rezerva in
exercitarea libertatii de exprimare in toate
cazurile Tn care autoritatea si
impartialitatea puterii judecatoresti ar
putea fi afectate (cauza Wille c.
Liechtenstein, nr. 28396/95, Hotararea din
28 octombrie 1999, par.64).

In situatia in care avocatul aparérii l-a
acuzat pe procurorul de caz de un
comportament ilegal, dar critica privea
numai strategia pe care acesta din urma
o alesese pentru a conduce acuzarea,
numai modul in care si-a Tndeplinit
atributiile in cauza, iar nu in general
calitatile sale profesionale sau de alta
natura, chiar daca au fost folositi si unii
termeni deplasati, procurorul trebuia sa
tolereze critici foarte largi din partea
avocatului, in calitatea sa de avocat al
apararii, mai ales ca argumentele
acestuia nu au parasit sala de sedinta
(cauza Nikula c. Finlandei, nr.31611/96,
Hotararea din 21 martie 2002).

Un articol prin care se urmareste doar
sa se satisfaca simpla curiozitate a unei

parti a publicului asupra unor aspecte din
viata privatd a unei persoane, fara a
contribui la o dezbatere de interes
general, impune o interpretare mai stricta
a libertatii de exprimare. (cauza Société
Prisma Presse c. Frantei, nr. 66910/01 si
nr. 71612/01, Decizia din 1 iulie 2003).

Tn cazurile in care trebuie s& se puna
in balanta dreptul la viaté privata, protejat
de art. 8 din Conventie, si libertatea de
exprimare, garantata de art. 10, este
necesar a se analiza contributia
fotografiilor sau a articolelor la o
dezbatere de interes general. In contextul
n care fotografiile prezinta o persoana —
chiar figura publica — in activitatile sale
zilnice, de natura pur privata si, in plus,
au fost facute fara stiinta si
consimtamantul acesteia, este incalcat
dreptul ei la viata privata (cauza Von
Hannover c. Germaniei nr. 1, nr. 59320/
00, Hotararea din 24 iunie 2004).

Presa este unul dintre mijloacele prin
care politicienii si opinia publica pot
verifica daca judecatorii isi exercita
inaltele responsabilitati in conformitate cu
scopul de baza al misiunii ce le-a fost
incredintata. Cu toate acestea, publicarea
unui articol prin care se aduc reprosuri
generalizate judecatorilor, de o amploare
excesiva, Tn absenta unei baze factuale
suficiente, Tn sensul ca au incalcat legea
sau, cel putin, si-au Tncélcat obligatiile
profesionale, nu aduce atingere numai
reputatiei lor, ci submineaza si increderea
publicad in integritatea magistratilor in
general (cauza Prager si Oberschlick c.
Austriei, nr. 15974/90, Hotéararea din 26
aprilie 1995).

Intr-o societate democratic3, cetatenii
pot sa critice modul de administrare a
justitiei si functionarii care participa la
realizarea ei, insa critica trebuie sa
respecte anumite limite. Chiar daca
anumite afirmatii pot trece drept judecati
de valoare, acuzatiile de luare de mita si
abuz in serviciu depasesc acest nivel al
criticii, In conditiile in care nu se bazeaza
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pe niciun element de proba (cauza Les$nik
c. Slovaciei, nr. 35640/97, Hotararea din
11 martie 2003).

Poate fi considerata o ingerinta in
exercitarea libertatii de exprimare, asa
cum aceasta este garantata de art. 10 din
Conventie, condamnarea unei persoane
pentru ca a afirmat, intr-un interviu
acordat unui ziar, ca, in urma unei hotarari
a Curtii Constitutionale, ,0 anarhie totala
se va instaura in organizarea profesiei de
avocat” si ca, prin urmare, se pune
intrebarea daca Tinsasi Curtea
Constitutionala este constitutionala,
precum si ca judecatorii Curtii
Constitutionale ,nu ar considera Curtea
Europeana a Drepturilor Omului o
autoritate” (cauza Amihalachioaie c.
Moldovei, nr.60115/00, Hotararea din 20
aprilie 2004).

Limitele criticii admisibile sunt mai largi
atunci cand sunt criticati functionari care
actioneaza Tn exercitiul functiilor lor
oficiale. Prin condamnarea penala a
redactorului-sef al unui ziar pentru
calomnierea judecatorilor de instructie
intr-un articol referitor la conferinta de
presa organizatad cu privire la ancheta
penala intr-un caz delicat, ce a cunoscut
0 acoperire mediatica foarte importanta,
a fostincalcat art. 10 din Conventie, care
protejeaza libertatea de exprimare (cauza
July si SARL Libération c. Frantei, nr.
20893/03, Hotararea din 14 februarie
2008).

Libertatea de exprimare se aplica si
avocatilor, care au dreptul de a vorbi in
public cu privire la functionarea justitiei,
dar critica nu trebuie sa depaseasca
anumite limite. Avand Tn vedere
rolul-cheie al avocatilor in acest domeniu,
ei ar trebui sa contribuie la buna
functionare a sistemului judiciar si, prin
urmare, la increderea publicului in justitie
(cauza Morice c. Frantei, nr. 29369/10,
Hotararea din 11 iulie 2013).

Publicarea jurisprudentei instantelor
judecatoresti insotitd de comentarii ale

persoanei care a cules jurisprudenta
respectiva, la fel ca si emiterea de opinii
personale, de natura juridica, asupra unor
probleme de drept sau asupra unor spete
concrete, nu constituie o fapta ilicita, ci
reprezinta o manifestare a dreptului
fiecarei persoane de a comunica idei,
opinii, informatii, fard amestecul
autoritatilor publice. Mai mult, in situatia
in care nu sunt vizate aspecte din viata
privatd a persoanei, ci care tin de viata
sa profesionala, fiind vorba despre o
discutie juridica, stiintifica, al carei scop
este acela de a exprima o opinie
considerata de autor pertinenta asupra
unei probleme de drept de actualitate, nu
poate fi declansata raspunderea civila
delictuala a acestuia (Jud. sect. 5
Bucuresti, s. civ., sent. civ. nr. 5291 din
12 iunie 2012).

Afirmatiile publicate cu privire la
pretinsele nelegalitati savarsite de o
persoana in legatura cu functia sa de
procuror, ce constituie imprejurari de fapt
grave si care depasesc cadrul unor simple
speculatii, avand tonul unor informatii
certe, cunoscute si verificate, au
caracterul unei fapte ilicite, in conditiile
in care articolul incriminat depaseste cu
mult cadrul unei provocari sau exagerari,
continand afirmatii de fapt ce nu s-au
dovedit reale (C.A. Bucuresti, s. a IX-a
civ. si propr. int., dec. civ. nr. 177/R/ din
28 aprilie 2011).

Tonul incisiv al autorului unui articol
se inscrie in cadrul legitim al libertatii
cuvantului, fara sa constituie o fapta ilicita,
vazuta ca o Incalcare a normelor dreptului
obiectiv de natura sa lezeze dreptul
subiectiv la imaginea publica a unei
persoane. Este neindoielnic ca dreptul la
libera exprimare trebuie exercitat cu
buna-credinta si potrivit finalitatii
recunoscute de lege, insa limitele libertatii
de exprimare prin presa nu trebuie
interpretate n sens restrictiv, astfel incat
sa se rasfranga negativ asupra dreptului
la informare al cetateanului (Jud. sect. 2
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Bucuresti, s. civ., sent. civ. nr. 4819 din
11 iunie 2007).

Articolele scrise intr-un stil gazetaresc,
pamfletar, ce contin o serie de comparatii
si metafore cu caracter satiric, in care
ziaristii infiereaza anumite tare morale,
conceptii, aspecte negative ale realitatii
sociale, trasaturi de caracter ale unei
persoane, prin care nu sunt aduse acuzatii
directe, in sensul savarsirii unor fapte de
naturé penald, nu exced notiunilor de
libertate de exprimare, libertate de opinie,
nefiind fapte ilicite (Jud. sect. 1 Bucuresti,
s.civ., sent. civ. nr. 11389 din 10 iunie 2011).

Nu exista rea-credinta in situatia Tn
care ziaristii au analizat si redat, in
articolul publicat, intr-un discurs jurnalistic
privind subiecte de interes public, infor-
matii preluate din surse oficiale, respectiv
acte provenind de la institutii publice, Tn
esenta hotarari ale instantelor judeca-
toresti si solutii date de organele de
urmarire penala in dosarele in care partea
vatamata a fost cercetata, depunand
diligentele necesare, in circumstantele
date, pentru a verifica autenticitatea afir-
matiilor si dand dovada de buna-credinta,
furnizand informatii fiabile si precise, pe
baza unor fapte exacte, cu respectarea
eticii jurnalistice (Jud. sect. 1 Bucuresti,
s. pen., sent. pen. nr. 1303 din 18 mai
2006).

Faptul ca moderatorii emisiunii nu au
facut afirmatii de natura sa prejudicieze
dreptul la imagine al unei persoane, nu au
formulat acuze la adresa sa si s-a respec-
tat principiul audiatur et altera pars nu
inlatura obligatia acestora de a interveni,
in sensul trasarii unei limite rezonabile a
celor declarate intr-o emisiune publica, in
masura in care constata ca nu au la
fndemana probe suficiente pentru a pune
pe seama persoanei vizate fapte al caror
caracter real std inca sub semnul
incertitudinii (Jud. sect. 2 Bucuresti, s. civ.,
sent. civ. nr. 12239 din 7 decembrie 2010).

Actiunile instantelor, care sunt
garantul justitiei si ale carei misiuni sunt
fundamentale Tn statul de drept, necesita
increderea publicului. Prin urmare, este
necesar ca judecatorii sa fie protejati
impotriva atacurilor nefondate, mai ales
ca obligatia de discretie interzice
magistratilor sa reactioneze (cauza De
Haes si Gijsels c. Belgiei, Hotararea din
24 februarie 1997, par. 46).

O ordonanta judiciara care interzice
unui ziar si unei ziariste s& publice
informatii privind accidentul care implica
un judecator sau procedurile judiciare
aferente pana la judecarea cauzei de
defaimare, este disproportionata, fiind
incélcat articolului 10 din Conventie
(cauza Obukhova c. Rusiei, nr.34736/03,
Hotararea din 8 ianuarie 2009).

Il. Apérarea independentei, impar-
tialitatii sau reputatiei profesionale a
judecatorilor si procurorilor de
Consiliul Superior al Magistraturii in
perioada 2015-2016

Raportul Comisiei catre Parla-
mentul European si Consiliu privind
progresele inregistrate de Romania in
cadrul Mecanismului de cooperare si
de verificare din 27 ianuarie 2016 si
Raportul tehnic aferent au constatat c3a,
in anul 2014, Consiliul Superior al
Magistraturii a emis 11 hotaréri prin
care a aparat independenta justitiei si
19 hotaréri prin care a aparat reputatia
profesionala a magistratilor, iar, in anul
2015, a emis 16 hotaréari prin care a
aparat independenta justitiei si 10
hotarari prin care a aparat reputatia
profesionala, independenta si impar-
tialitatea magistratilor. La Directia de
inspectie judiciara pentru judecatori au
fost inregistrate 17 sesizari formulate de
Consiliul Superior al Magistraturii, intre
care, spre exemplu: prin lucrarea nr.2024/
/1214/D1J/2015,%8" Consiliul Superior al

381 Datele sunt preluate din Rapoartele anuale
privind activitatea CSM, publicate la pagina web

http://old.csm1909.ro/csm/index.php?cmd=24
[consultata ultima data la 12.05.2019].
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Magistraturii a solicitat Inspectiei
Judiciare efectuarea unor verificari pentru
a se stabili daca si in ce masura a fost
adusa atingere independentei sistemului
judiciar, in ansamblul sau, prin afirmatiile
facute de fostul Presedinte al Romaniei
Tn cadrul unei emisiuni televizate, in data
de 06.04.2015, in cuprinsul careia a facut
mai multe referiri la activitatea unor
magistrati, precum si la alte activitati
desfasurate in cadrul sistemului judiciar,
preluate ulterior de mass media. Prin
Hotararea nr.415/29.04.2015, Plenul
Consiliului Superior al Magistraturii si-a
fnsusit concluziile Inspectiei Judiciare si
a admis cererea, retindndu-se ca
declaratiile domnului T.B. facute in cadrul
emisiunii ,U.C.”, difuzata pe postul de
televiziune B1TV, in data de 31.03.2015,
precum si comentariile postate pe pagina
de socializare Facebook la data de
02.04.2015 de echipa de comunicare a
doamnei deputat E.G.U. si preluate de
mass-media aduc atingere indepen-
dentei, impartialitatii magistratilor care
instrumenteaza cauzele privind pe
doamna E.G.U., precum si sistemului
judiciar Tn ansamblul sau. Totodata,
afirmatiile emise in spatiul public de fostul
Presedinte al Romaniei, T.B., in cadrul
emisiunii ,X-P.” difuzata in data de
06.04.2015 la postul de televiziune B1TV
aduc atingere independentei, prestigiului
si credibilitatii justitiei cu consecinta
subminarii autoritatii acesteia, inclusiv a
sistemului judiciar Tn ansamblul sdu; prin
lucrarea nr. 3219/6/1940/DI1J/2015,
Consiliul Superior al Magistraturii a
solicitat Inspectiei Judiciare efectuarea
unor verificari pentru a se stabili daca si
n ce masura a fost adusa atingere
independentei sistemului judiciar in
ansamblul sau si daca afirmatiile facute
de domnul Prim-ministru V.V.P., in seara
zilei 01.06.2015, in cadrul unei emisiuni,
sunt de naturd sa afecteze prestigiul si
credibilitatea justitiei. Prin Hotararea nr.
659/22.06.2015, Plenul Consiliului

Superior al Magistraturii si-a Tnsusit
concluziile Inspectiei Judiciare si a admis
cererea; prin lucrarea nr. 1268/01/317/
DIP/2015, Consiliul Superior al Magistra-
turii, prin Hotararea nr.181/19.02.2015, a
solicitat Inspectiei Judiciare efectuarea
unor verificari cu privire la apararea
independentei sistemului judiciar, ca
urmare a declaratiilor din data de
14.02.2015, facute de domnul C.P.T. -
Presedintele Senatului Romaniei, privind
respingerea solicitarii de ridicare a
imunitatii parlamentare a domnului
senator V.V.. Prin Hotararea nr. 255/
19.03.2015 Plenul Consiliului Superior al
Magistraturii si-a insusit propunerea
Inspectiei Judiciare, in sensul ca
afirmatiile emise in spatiul public de
Presedintele Senatului Romaniei sunt de
naturé a aduce atingere independentei,
prestigiului si credibilitatii justitiei, cu
consecinta subminarii autoritatii acesteia,
inclusiv a sistemului judiciar in ansamblul
sau.

Comisia Europeana a retinut ca
»incheierea cu succes a urmaririi penale
si condamnarea unui numar mare de
politicieni binecunoscuti din Romania
pentru coruptie la nivel inalt este un semn
ca tendinta subiacenta in ceea ce priveste
independenta justitiei este pozitiva si ca
nicio persoana care comite o infractiune
nu se situeaza mai presus de lege. S-a
inregistrat, insa, si o reactie la aceasta
tendinta: raméan frecvente criticile la
adresa magistratilor exprimate de catre
politicieni si in mass-media, precum si
lipsa de respect fatd de hotararile
judecatoresti. in acest an (n.n. 2015), s-a
inregistrat o crestere a numarului de
cereri de aparare a independentei justitiei,
in urma unor atacuri in mass-media si din
partea unor politicieni, inclusiv a Primului
ministru si a Presedintelui Senatului. De
asemenea, au existat in continuare cazuri
de presiune asupra unor judecatori ai
Curtii Constitutionale. Asa cum se
mentiona n raportul din 2015, Tn perioada
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premergatoare alegerii Presedintelui
Romaniei, erau semne de schimbare in
sensul unei abordari mai responsabile.
Aceasta s-a disipat insa in primavara, in
special in urma deschiderii de Directia
Nationald Anticoruptie (DNA) a unei
anchete vizandu-l pe prim-ministru.
Criticile au vizat, in mod personal, atat
pe seful DNA, céat si pe cel al Inaltei Curti
de Casatie si Justitie (ICCJ). In 2015,
Consiliul Superior al Magistraturii (CSM)
si Inspectia Judiciard au continuat sa
apere independenta justitiei si reputatia
profesionald, independenta si impartia-
litatea magistratilor. Exista in continuare
mai multe exemple notificate CSM de
atacuri in mass-media si din partea
politicienilor si, Tn consecinta, CSM a
trebuit s& emitd mai multe comunicate
critice legate de acestea. CSM nu poate
asigura insd un nivel de acoperire in
mass-media a comunicatelor sale de
presa echivalent cu cel de care s-au
bucurat criticile initiale si, dincolo de acest
sprijin moral, CSM nu oferd ajutor
financiar sau juridic magistratilor care cer
reparatii in instanta. (...)

in anul 2015 (n.n.), rolul CSM de
institutie care apara independenta
justitiei este deja consacrat. Majori-
tatea cererilor de aparare a indepen-
dentei sistemului judiciar sunt initiate
acum chiar de CSM, fara sa primeasca
o cerere din partea magistratilor in
cauza. CSM a explicat ca, din moment
ce unele dintre critici au vizat institutii sau
sistemul judiciar in general, decizia de a
declansa actiunea nu ar trebui lasata la
latitudinea magistratului - in special atunci
cand cauzele sunt inca in curs. Rolul
CSM a fost sprijinit, de asemenea, de alfi
actori institutionali: o cerere de aparare a
independentei justitiei a fost prezentata
dupa un vot unanim al Adunarii Generale
a Procurorilor din cadrul DNA, iar o alta a
fost prezentata de ministrul justitiei. CSM
fncearca sa-si faca cunoscute actiunile in
acest domeniu prin emiterea de

comunicate de presa. in Raportul privind
MCYV din 2015 a fost evidentiat faptul ca
este dificil sa se asigure declaratiilor de
presa ale CSM un nivel echivalent de
publicitate cu cel al criticilor initiale. Desi
hotararile CSM sunt intotdeauna
transmise Consiliului National al
Audiovizualului, acest lucru nu a dus
intotdeauna la adoptarea unor masuri
reparatorii eficace sau la corectarea
informatiei de canalul mediatic care a
lansat sau care a preluat din alta parte
atacurile. Se poate remarca faptul ca, in
alte state membre, exista obligatii legale
de a se oferi dreptul la replica, iar pozitiile
astfel exprimate trebuie publicate in asa
fel incat sa aiba un nivel comparabil de
vizibilitate, Tn conformitate cu pozitiile
Consiliului Europei si cu jurisprudenta
Curtii Europene a Drepturilor Omului.

in anul 2016, CSM a emis 20 de
hotarari prin care a aparat indepen-
denta justitiei si 20 hotarari prin care a
aparat reputatia profesionala, indepen-
denta si impartialitatea magistratilor,
cele mai multe ca urmare a atacurilor
aduse procurorilor DNA. Durata medie de
solutionare a cererilor a fost de 31 de zile.

Potrivit datelor din Raportul de
actvitate al CSM, in cursul anului 2016,
la Directia de inspectie judiciara pentru
judecatori au fost inregistrate 4 sesizari
formulate de Consiliul Superior al
Magistraturii, avand ca obiect apararea
independentei si impartialitatii sistemului
judiciar, toate cele 4 sesizari fiind admise
de Plenul Consiliului Superior al
Magistraturii, Tntre care solicitarea CSM
de efectuare a unor verificari cu privire la
apararea independentei sistemului
judiciar, precum si a procurorilor din
cadrul Directiei Nationale Anticoruptie ca
urmare a declaratiilor doamnei U.E.,
publicate Tn mass media. Prin Hotararea
nr. 690/07.06.2016, Plenul si-a insusit
concluziile raportului Inspectiei Judiciare,
in sensul ca s-a adus atingere indepen-
dentei sistemului judiciar, in ansamblul
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sau, precum si procurorilor din cadrul
Directiei Nationale Anticoruptie. Tn
perioada de referinta, la Directia de
inspectie judiciara pentru procurori au fost
inregistrate 22 sesizari formulate de
Consiliul Superior al Magistraturii, avand
ca obiect apéararea independentei Si
impartialitatii sistemului judiciar, dintre
care 19 au fost admise de Plenul
Consiliului Superior al Magistraturii, o
cerere respinsa, iar 2 lucrari au fost
conexate. Intre altele: sesizarea
Consiliului Superior al Magistraturii ce are
la baza solicitarea formulata de Directia
Nationala Anticoruptie, de efectuare a
unor verificari cu privire la apararea
independentei, impartialitatii procurorilor
si a sistemului judiciar in ansamblul sau
in legatura cu opiniile ce au fost exprimate
in emisiunea ,Sinteza zilei”, difuzata de
postul de televiziune Antena 3 in seara
zilei de 12 iulie 2016. Plenul Consiliului
Superior al Magistraturii, prin Hotararea
nr. 1007/23.08.2016, si-a Tnsusit
concluziile raportului Inspectiei Judiciare,
in sensul céa interventia telefonica a
domnului D.P. in emisiunea din data de
12 iulie 2016 si opiniile exprimate de
moderatorul emisiunii sunt de natura a
afecta independenta si impartialitatea
procurorilor, precum si independenta si
prestigiul justitiei; sesizarea Consiliului
Superior al Magistraturii in raport de
solicitarea formulata de Directia Nationala
Anticoruptie, avand ca obiect efectuarea
de verificari cu privire la apararea
independentei sistemului judiciar cu
privire la situatia constatata in legatura
cu declaratiile domnului deputat N.E.,
facute la postul de televiziune Antena 3,
in data de 11.07.2016 si preluate de
numeroase televiziuni si publicatii. Prin
Hotararea nr. 1009/23.08.2016, Plenul
si-a Tnsusit concluziile raportului Inspectiei
Judiciare in sensul ca declaratiile
domnului N.E, deputat, sunt de natura a
aduce atingere independentei sistemului
judiciar, in cadrul caruia fsi desfasoara

activitatea si procurorii din cadrul DNA,;
sesizarea Consiliului Superior al
Magistraturii in raport de solicitarea
formulatd de catre Directia Nationala
Anticoruptie, avand ca obiect efectuarea
de verificari cu privire la apararea
independentei sistemului judiciar ca
urmare a declaratiile doamnei V.L.O.,
primar al municipiului Craiova, facute la
postul de televiziune Antena 3 la data de
19.07.2016 si preluate de majoritatea
institutiilor de presa. Plenul Consiliului
Superior al Magistraturii, prin Hotararea
nr. 1076/19.09.2016, si-a Tnsusit
concluziile raportului Inspectiei Judiciare,
in sensul ca afirmatiile emise in spatiul
public de doamna V.L.O. sunt de natura
a afecta independenta, prestigiul si
credibilitatea justitiei; sesizarea Con-
siliului Superior al Magistraturii de
efectuare a verificarilor cu privire la
apararea independentei sistemului
judiciar, Tn raport de afirmatiile facute de
domnul T.B, precum si a altor persoane
apropiate fostului Presedinte, in cadrul
mai multor aparitii televizate. Plenul
Consiliului Superior al Magistraturii, prin
Hotararea nr. 1389/14.11.2016, si-a
insusit concluziile raportului Inspectiei
Judiciare Tn sensul ca afirmatiile formulate
de fostul Presedinte al Romaniei, precum
si de doamna E.U., deputat in
Parlamentul Romaniei, Tn cadrul mai
multor aparitii televizate, sunt de natura
sa produca un impact negativ asupra
credibilitatii sistemului judiciar, aducand
atingere independentei procurorilor DNA
si independentei, prestigiului si
credibilitatii justitiei In ansamblul sau.

Raportul Comisiei catre Parla-
mentul European si Consiliu privind
progresele inregistrate de Romania in
cadrul Mecanismului de cooperare si
de verificare din 25 ianuarie 2017 si
Raportul tehnic aferent remarcau
urmatoarele:

,Desi hotararile CSM sunt intotdeauna
transmise Consiliului National al
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Audiovizualului, nu s-au inregistrat
progrese in ceea ce priveste luarea de
masuri reparatorii eficace sau corectarea
informatiei de canalul mediatic care a
lansat sau care a preluat atacurile.
Aceasta este o consecinta a unor
probleme mai generale legate de
libertatea de expresie in conformitate cu
standardele Consiliului Europei si cu
jurisprudenta CEDO. Tn timp ce subiectul
mai larg al reglementarii mass-mediei si
al luarii de masuri reparatorii este, in sine,
in afara domeniului de aplicare a MCV,
exista o legatura directa cu independenta
sistemului judiciar. Noul CSM si noul
Guvern ar putea, de asemenea, urmari
aplicarea recomandarii de a se explora
posibilitatea de a pune in practica un
mecanism mai robust, astfel incat CSM
sa poata sustine magistratii care doresc
sa se apere in instanta sau sa ii poata
apara pe acestia in instanta. (...)
Recomandare: asigurarea faptului ca in
Codul de conduita pentru parlamentari,
care este Tn curs de elaborare in
Parlament, sunt incluse prevederi clare
cu privire la respectul reciproc intre
institutii si se precizeaza clar ca
parlamentarii si procesul parlamentar
trebuie sa respecte independenta
sistemului judiciar. Un Cod de conduita
similar ar putea fi adoptat pentru ministri.
CSM ar trebui sa raporteze in continuare
cu privire la masurile intreprinse pentru a
apara independenta justitiei si pentru a
apara reputatia, independenta si
impartialitatea magistratilor si ar putea
organiza o dezbatere publica in cadrul
careia Guvernul, Parlamentul si Consiliul
National al Audiovizualului sa fie invitate
sa raspunda la raport. (...)

In Romania, numarul magistratilor
care solicita reparatii in instanta este
redus. CSM nu acorda niciun sprijin Tn
vederea sustinerii pe fond a unei decizii
CSM prin acordarea de asistenta juridica
sau financiara magistratilor in astfel de

situatii (exista cazuri in alte state membre
in care magistratii beneficiaza de
consiliere si de asistenta financiara pentru
initierea unei actiuni in Thcetare sau pentru
depunerea unei plangeri penale) sau prin
initierea unei actiuni in instanta in nume
propriu. Procedurile sunt de durata si
imprevizibile. Procurorul-sef al DNA a
actionat in justitie postul de televiziune
,2Antena 3” pentru afirmatiile facute in
cadrul unui program de televiziune,
solicitdind daune morale in valoare de 1
milion de lei si plata cheltuielilor de
judecats. Tn octombrie 2015, Tribunalul
Bucuresti a condamnat ,Antena 3" la
comunicarea hotararii pe postul de
televiziune si a condamnat jurnalistii la
plata unor daune morale in valoare de
250.000 de lei. Hotararea nu este
definitiva. O altd abordare utilizata in alte
state membre a fost de a investi in cursuri
de formare privind mass-media pentru
magistrati sau de a numi pentru fiecare
institutie judecatori ori procurori ca
purtatori de cuvant cu formare in
domeniu. Pana in prezent, in Romaéania
s-au luat putine astfel de masuri.”

E de remarcat si faptul ca Inalta Curte
de Casatie si Justitie - Sectia de
contencios administrativ si fiscal (din
componenta completului facand parte un
viitor membru al CSM, chiar presedinte
al CSM in anul 2018), prin decizia nr.
2869/27 octombrie 2016, a stabilit ca
doua articole de presa prin care s-au facut
afirmatii referitoare la competenta profe-
sionala a unei judecatoare, impu-
tandu-i-se ca ar ,fi executat ordine”, fiind
numita ,executanta”, respectiv ca ar fi
pronuntat o hotarare fara sa delibereze
cu celalalt membru al completului de
judecata, au avut drept scop informarea
publicului despre un subiect de interes
general, constituind echivalentul unei
libertati jurnalistice ce include posibila
recurgere la o anumita doza de exage-
rare, chiar de provocare.
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lll. Apararea independentei, impar-
tialitatii sau reputatiei profesionale a
judecatorilor si procurorilor de
Consiliul Superior al Magistraturii in
perioada 2017- aprilie 2019

1. Membrii alesi ai Consiliului
Superior al Magistraturii. Proiectele de
candidatura

Actualul Consiliu Superior al
Magistraturii a fost ales in toamna anului
2016, mandatele urmand a inceta la
inceputul anului 2022. De asemenea,
dupa mai multe amanari, Senatul i-a numit
pe cei doi membri ai Consiliului Superior
al Magistraturii care reprezinta societatea
civila la Tnceputul lunii septembrie 2017,
pana la acea datd componenta fiind
incompleta.

inalta Curte de Casatie si Justitie
este reprezentata de judecatorii
Mariana Ghena si Simona Camelia
Marcu, care au si indeplinit functia de
presedinte al Consiliului Superior al
Magistraturii.

Tn proiectul sdu de candidatura la
presedintia CSM din ianuarie 2018382 (in
care a preluat si o parte din aspectele
sustinute la candidatura la demnitatea de
membru CSM din 2016), Simona
Camelia Marcu a apreciat ca mandatul
sau va viza ,cregsterea gradului de
incredere al opiniei publice in sistemul
judiciar. Consiliul va continua sa folo-
seasca mijloacele legale reglementate de
Legea nr.303/2004 si de Legea nr. 317/
2004, in vederea garantérii independentei
justitiei, fiind de dorit reactii mai rapide
impotriva oricaror atacuri sau imixtiuni
in actul de justitie, in activitatea
instantelor judecatoresti si parchetelor

ori a Consiliului, precum si pentru
descurajarea unor astfel de actiuni.
Reactia rapida este esentiala, pentru
ca demonstreazad magistratilor si
opiniei publice fermitatea in apararea
independentei justitiei, iar trecerea
unui timp indelungat slabeste atéat
interesul pentru faptul generator, cat
si efectele pozitive ale interventiei
Consiliului.” In proiectul de candidatura
la demnitatea de membru CSM din 2016,
Mariana Ghena isi propunea, intre altele,
.refacerea prestigiului profesional al
judecatorului, care trebuie sa constituie
un reper de profesionalism si morala,
instituirea unui mecanism de dialog intre
puterile statului, cresterea transparentei
activitatii Inspectiei Judiciare.”

Judecatorii de la curtile de apel sunt
reprezentati in Consiliul Superior al
Magistraturii de Lia Savonea (Curtea
de Apel Bucuresti), Nicoleta Tint
(Curtea de Apel Brasov) si Andrea Chis
(Curtea de Apel Cluj).

Lia Savonea, actualul presedinte al
CSM, si-a propus, prin proiectul de
candidatura,3®® s& schimbe imaginea
CSM, aflat la ,capatul unui esec istoric
repetat’. A mentionat faptul ca ,incapa-
citatea gestionarii dezacordurilor, orgoliile
nemasurate, individualitatile, pozitiile
publice contrare celor asumate in plen
sau sectie, climatul de suspiciune si
neincredere, vedetismele, au contrastat
puternic cu sobrietatea, cu atitudinea
matura, cu responsabilitatea ce ar fi fost
de asteptat din partea membrilor CSM.
Aceasta stare comporta un risc de
alterare a sperantelor in schimbare si,
finalmente, de slabire a legitimitatii CSM.
Intentionat sau nu, uneori poate

382 Pentru mai multe amanunte, a se vedea
pagina web https://www.google.com/url?sa=
t&rct=j&gq=&esrc=s&source=web&cd=5&ved=
2ahUKEwj1_IThr8 TcAhVJOJoKHQgIB8s QFjAEeg
QIBBAC&url=https%3A%2F %2Fwww. csm1909.
ro%2FDownload.aspx%3Fguid%3Ddaa3cbc5-
a04a-4baa-aa60- 94053431e88f% 257CInfoCSM&

usg=AOvVaw1p6by8IS1jeePhmEJ81g5r
[consultata ultima data la 05.05.2019].

383 A se vedea pagina web https://
www.universuljuridic.ro/programul-jud-lia-savonea-
putem-schimba-mai-bine-sistemul-judiciar/
[consultata ultima data la 05.05.2019].
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inconstient, valoarea cardinala a
respectului celuilalt a fost coborata la un
prag minim. Tn interior, s-a ficut o ipocrita
campanie pentru respect, pe fundalul unor
actiuni care tradau mai degraba dispretul.
S-au cultivat retorica joasa, comentariul
acid, observatia zgomotoasd. Adevarul a
fost pervertit intr-o problema de rating.
Incet - incet, competenta si-a pierdut
motivatia deoarece s-a vazut ca se poate
reusi fara efort si ca straduinta nu conduce
neapdrat la succes. In afara, justitiabilii,
reprezentantii altor profesii juridice
vorbesc prea des, pentru a nu fi
considerat cel putin un serios semnal,
despre desconsiderare, despre sindromul
Sturnului de fildes”.”

Nicoleta Tint a sustinut,3®* intre altele,
,garantarea unei reale independente
pentru fiecare judecator, apararea
reputatiei lor profesionale si protejarea
increderii societatii in judecétori (rapi-
ditatea si fermitatea reactiei, precum
si realizarea mediatizarii acesteia in
conditii apte sa asigure un nivel
comparabil de vizibilitate siimpact cu
cel al actiunilor defaimatoare sunt de
natura nu doar sa protejeze increderea
societatii in sistemul judiciar, ci si sa
creeze si sa mentina convingerea
fiecarui judecator ca beneficiaza de o
protectie reald si efectiva din partea
CSM)”, Consiliul Superior al Magistraturii
sa initieze din oficiu demersurile de
aparare a independentei judecatorilor si,
implicit, a sistemului judiciar.

Andrea Chis si-a propus, prin
proiectul de candidatura, eficienta sporita

in sesizarea din oficiu a presiunilor ce se
exercitd asupra judecatorilor in anumite
dosare, precum si in solutionarea in
termen optim a sesizarilor de aparare a
independentei sau reputatiei profesionale
judecatorului (,cred ca viitorul consiliu ar
trebui sa: se sesizeze din oficiu, atunci
cand e cazul, actele de imixtiune in
activitatea profesionala a judecatorului;
solutioneze in termen optim sesizarile de
aparare a independentei justitiei sau a
reputatiei profesionale a judeca-
torului”).38%

Judecatorii de la tribunale sunt
reprezentati in Consiliul Superior al
Magistraturii de Gabriela Baltag
(Tribunalul Neamt) si Evelina Oprina
(Tribunalul lifov).

Gabriela Baltag a sustinut,3% intre
altele, imbunatatirea statutului judeca-
torilor, conditie obligatorie pentru conso-
lidarea puterii judecatoresti prin atribuirea
componentei de demnitate publica,
recunoscuta celorlalte puteri, dar si
persoanelor care ocupa functii de
conducere la nivel de instanta suprema
si in marile parchete, consolidarea
statutului procurorilor prin excluderea
autoritatii ministrului justitiei si a subordo-
narii ierarhice - in caz contrar excluderea
acestora din randul magistratilor pentru
lipsa unei independente reale care este
in masura sa aduca atingere indepen-
dentei judecatorilor.

Evelina Oprina si-a propus, prin
proiectul de candidatura,38” ca rolul
Consiliului Superior al Magistraturii, ca
instanta disciplinara, sa fie unul echilibrat,

384 A se vedea pagina web https://
www.universuljuridic.ro/alegeri-csm-2016-
program-judecator-nicoleta-margareta-tint-
pentru-mai-multa-implicare-pentru-echilibru-
responsabilitate-buna-credinta-si-onestitate-
sistemul-judiciar/ [consultata ultima data la
05.05.2019].

385 A se vedea pagina web https://
www.avocatura.com/stire/15552/
proiect-de-candidat-pentru-csm-andrea-chis-
adoptarea-unui-cod-etic-liber-si-reve.html
[consultata ultima data la 05.05.2019].

386 A se vedea pagina web https://
www.universuljuridic.ro/alegeri-csm-2016-
judecator-gabriela-baltag-principalele-obiective-
urmarite-cazul-alegerii-ca-membru-csm/ [consultata
ultima data la 05.05.2019].

387 https://www.universuljuridic.ro/alegeri-
csm-2016-program-judecator-evelina-mirela-
oprina-independenta-este-inainte-de-toate-o-
problema-de- caracter/ [consultatd ultima data la
05.05.2019]. Proiectul se incheie in felul urmator:
"Voi fi, asadar, un reprezentant al tuturor
judecatorilor, corect, nepatrtinitor, curajos, asumat
si implicat.”
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obiectiv si prudent si sa asigure pentru
sistemul judiciar o garantie a protectiei
judecatorului fatd de eventualele tentative
de presiune ori abuzuri, dar si a asigurarii
pentru justitiabili, pentru publicul larg, a
increderii ca judecatorii alcatuiesc un corp
de elita, care nu tolereaza si nu accepta
conduite neconforme cu rigoarea,
exigenta si responsabilitatea misiunii
incredintate acestuia.

Judecatorii de la judecatorii sunt
reprezentati in Consiliul Superior al
Magistraturii de Mihai Balan (Jude-
catoria Timisoara) si Bogdan Mateescu
(Judecatoria Ramnicu Valcea).

Mihai Balan a sustinut,*% intre altele,
definirea si apararea statutului
magistratilor impotriva oricaror imixtiuni
in activitatea acestora. Bogdan
Mateescu si-a propus, prin proiectul de
candidatura,3® eficientizarea procedurii
de aparare a independentei sistemului
judiciar Tn ansamblul sau ori in cazuri
individuale (,este de datoria fiecarui
membru al CSM sa reactioneze public,
de indata, fata de orice atitudine de
natura a afecta independenta justitiei;
un membru al Consiliului nu poate
raméane pasiv in fata unor atacuri, in
conditiile evidente ale lipsei de eficienta
a procedurii apéardrii independentei
sistemului, procedura care implica ih mod
suplimentar si o analiza din partea
Inspectiei Judiciare, desi uneori, mai ales
n cazul declaratiilor politice, lucrurile sunt
clare, iar procedura aplicabila nu face
altceva decét sa intarzie o pozitie
previzibila”).

Procurorii sunt reprezentati in
Consiliul Superior al Magistraturii de
Codrut Olaru (PICCJ), Cristian Ban
(Parchetul de pe langa Curtea de Apel
Bucuresti) - pentru parchetele de pe
langa curtile de apel, Florin Deac
(Parchetul de pe langa Tribunalul
Maramures) si Nicolae Solomon
(Parchetul de pe langa Tribunalul
Bucuresti) - pentru parchetele de pe
langa tribunale, respectiv Tatiana
Toader (Parchetul de pe langa
Judecatoria Sectorului 2 Bucuresti) -
pentru parchetele de pe langa
judecatorii.

Codrut Olaru si-a propus, prin
proiectul de candidatura, consolidarea
statutului de magistrat al procurorului
(»sens in care independenta magistratului
judecator trebuie recunoscutd si
magistratului procuror”).3° Cristian Ban
a urmarit realizarea unor intalniri periodice
cu asociatiile procurorilor si societatea
civila ori consultarea procurorilor, Tntr-un
termen rezonabil, cu privire la proiectele
de acte normative propuse de CSM.
Florin Deac a avut in vedere apararea
prompta, eficienta si reala a
independentei si imaginii magistratilor.
Nicolae Andrei Solomon si-a propus,
prin proiectul de candidatura,3®" un
raspuns rapid si adecvat in situatiile de
interferenta a legislativului sau a
executivului in domeniul de activitate al
autoritatii judecatoresti (cand sunt
depasite limitele admisibile ale discursului
public politic si ale libertatii de exprimare,
sunt aduse atingeri ale principiului

388 A se vedea pagina web https://
www.universuljuridic.ro/alegeri-csm-2016-
program-judecator-mihai-andrei-balan-
principalele-obiective-ce-urmeaza-fi-urmarite-
cazul-alegerii- ca-membru-csm/ [consultata ultima
data la 05.05.2019].

389 A se vedea pagina web https://
www.universuljuridic.ro/alegeri-csm-2016-
program-judecator-judecator-mihai-
bogdan-mateescu-principalele-obiective-asumate-
in-cazul-alegerii-ca-membru-al-csm/ [consultata

ultima data la 05.05.2019].

3%0 A se vedea pagina web https://
www.juridice.ro/462364/consolidarea-statutului-
procurorului-1.html si https://www.juridice.ro/
463732/consolidarea-statutului-procurorului-2.html
[consultata ultima data la 05.05.2019].

391 A se vedea pagina web https://
www.universuljuridic.ro/alegeri-csm-2016-
program-procuror-nicolae-andrei-solomon-
princi palele- obiective-ce-vor-fi-avute-vedere-
exercitarea-mandatului-de-membru-al-csm/
[consultata ultima data la 05.05.2019].
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separatiei puterilor in stat si inde-
pendentei sistemului judiciar in ansamblul
sau), adoptarea unor reactii in acele
situatii Tn care prin mass-media se
exercita presiune asupra magistratilor
care solutioneaza cauze cu impact,
implicarea in dezbaterile publice
referitoare la domeniul justitiei, indeosebi
cele care privesc modificari ale unor
dispozitii legale cu ample consecinte
asupra activitatii de infaptuire a justitiei
ori implementarea unor politici si bune
practici pentru promovarea integritatii si
prevenirea coruptiei Tn interiorul
sistemului judiciar. Tatiana Toader a avut
in vedere responsabilizarea membrilor
CSM prin prezentarea de fiecare membru
a unui raport de activitate anual, iar CSM
sa participe, printr-un specialist Tn
comunicare, in dezbateri publice ce
privesc starea justitiei.

2. Analiza cantitativa a solutionarii
cererilor de aparare a independentei,
impartialitatii sau reputatiei profe-
sionale a judecatorilor si procurorilor
de Consiliul Superior al Magistraturii
in perioada 2017- aprilie 2019

Prin Raportul Comisiei catre
Parlamentul European si Consiliu privind
progresele inregistrate de Roméania in
cadrul Mecanismului de cooperare si de
verificare din ianuarie 2017, s-a
recomandat CSM sa continue sa
raporteze public cu privire la actiunile pe
care le-a intreprins pentru a apara
independenta justitiei si pentru a proteja
reputatia, independenta si impartialitatea
magistratilor.

Potrivit datelor furnizate de Rapoartele
anuale ale Consiliului Superior al
Magistraturii, in anul 2017,%%2 |a Directia
de inspectie judiciara pentru judecatori au
fost inregistrate 7 sesizari trimise de

Consiliul Superior al Magistraturii, avand
ca obiect apararea independentei si
impartialitatii sistemului judiciar, iar la
Directia de inspectie judiciara pentru
procurori au fost inregistrate 12 sesizari
avand ca obiect apararea independentei
si impartialitatii sistemului judiciar. De
asemenea, la Directia de inspectie
judiciara pentru judecatori au fost
inregistrate 13 sesizari avand ca obiect
apararea reputatiei profesionale a
judecatorilor, iar la Directia de inspecitie
judiciara pentru procurori au fost
inregistrate 11 cereri de aparare a
reputatiei profesionale, independentei si
impartialitatii formulate de procurori.

Tn perioada 1 ianuarie — 5 decembrie
2018, la Directia de inspectie judiciara
pentru judecatori au fost inregistrate 22
lucrari avand ca obiect apararea
independentei si impartialitatii sistemului
judiciar, 16 vizand ,cereri formulate de un
magistrat sanctionat disciplinar, in
prezent suspendat din functie, cu obiect
similar”. In aceeasi perioada de referinta,
la Directia de inspectie judiciara pentru
procurori au fost nregistrate 4 sesizari
trimise de Consiliul Superior al
Magistraturii, avand ca obiect apararea
independentei si impartialitatii sistemului
judiciar. La Directia de inspectie judiciara
pentru judecatori au fost inregistrate 36
sesizari trimise de Consiliul Superior al
Magistraturii, avand ca obiect apararea
reputatiei profesionale. Dintre aceste
cereri, ,,18 sunt formulate de un magistrat
sanctionat disciplinar, in prezent
suspendat din functie si au obiect similar”.
In cadrul Directiei de inspectie judiciara
pentru procurori au fost inregistrate 19
cereri de aparare a reputatiei profe-
sionale, independentei si impartialitatii
formulate de procurori.

392 puyblicate la pagina web http://
old.csm1909.ro/csm/index.php?cmd=24 [consultata
ultima data la 12.05.2019].
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in anul 2017, CSM a admis 10 cereri
de aparare a reputatiei profesionale a
unor magistrati, cu titlu individual, sau
a independentei sistemului judiciar (7
cereri plus o sesizare din oficiu a
Sectiei pentru procurori vizand
reputatia, respectiv 2 cereri referitoare
la independenta sistemului judiciar,
una fiind dublata si de sesizarea din
oficiu a Presedintelui CSM).

in anul 2018, CSM a admis 10 cereri
de aparare a reputatiei profesionale a
unor magistrati, cu titlu individual, sau
a independentei sistemului judiciar (8
cereri vizand reputatia, respectiv 2
cereri referitoare la independenta
sistemului judiciar, una dintre ele
insusita de peste 1500 de magistrati).

in primele 4 luni ale anului 2019,
CSM a admis 8 cereri de aparare a
reputatiei profesionale a unor

magistrati, cu titlu individual, sau a
independentei sistemului judiciar (8
cereri plus o sesizare din oficiu a
Presedintelui CSM vizand reputatia, in
ultima un judecéator al iCCJ fiind
catalogat drept ,,omul” Presedintelui
CSM, respectiv o singura cerere
referitoare la independenta sistemului
judiciar, insusita de peste 700 de
magistrati).

in total, in doi ani si patru luni de
mandat, CSM a adoptat mai putine
astfel de hotarari decat adopta CSM
anterior in anul 2014 (30) sau in anul
2016 (40), respectiv un numar
aproximativ egal cu cel al hotararilor
emise numai in anul 2015 de fostul
CSM (26). De altfel, raportul intre CSM
anterior si CSM prezent este apropiat
de 75% la 25%.

CERERI ADMISE DE PLENUL SAU SECTIILE CSM

H2014 m2015 ®W2016 m2017 m2018 m2019 (primele 4 luni)

2019 (primele 4
luni)
7%

2018

In ceea ce priveste durata de
solutionare a acestor cereri, media de
sub doua luni de la Tnregistrare, existenta
in perioada 2015-2016, a fost depasita
frecvent in perioada 2017-2019.

Recordul este detinut de Hotaréarile
Plenului CSM nr.27, nr.28, nr.30 si nr.31/
11.01.2018, prin care respingerea cere-
rilor de aparare a reputatiei profesionale
s-a dispus dupa aproximativ un an de
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la data formularii (petent Camelia
Bogdan).

Hotararea Plenului nr.606/24.05.2018
a fost adoptata dupa aproximativ zece
luni de la data formularii cererii de
aparare a reputatiei profesionale (petent
Viorica Costiniu).

Hotararile Plenului nr.1032 sinr. 1033/
01.11.2018, prin care s-a dispus
respingerea cererilor de aparare a
reputatiei profesionale, au fost emise
dupa aproximativ 8 luni de la data
formularii (petenti Giluela Deaconu si
Lucian Gabriel Onea).

Prin Hotararea Plenului nr.1040/
13.11.2018 a fost admisa cererea de
aparare a independentei profesionale
dupa aproximativ 6 luni de la data
formularii (petent Elena lordache).

Prin Hotararea Plenului nr.366/
27.03.2018 s-a dispus respingerea cererii
de aparare a independentei sistemului
judiciar in ansamblul sau, dupa
aproximativ 4 luni de la data formularii
(petent Laura Codruta Kovesi, procuror
sef, Directia Nationald Anticoruptie).
Hotarérile Plenului nr.500/25.04.2017 si
nr.560/09.05.2017 au fost emise dupa
aproximativ trei-patru luni de la data
faptei defaimatoare (petent Directia
Nationala Anticoruptie).

In ceea ce priveste termenul necesar
publicarii motivarilor hotararilor emise
in materie, in general s-au respectat cele
30 de zile, dar au existat si exceptii
notabile, fara a avea vreo explicatie
plauzibila pentru intarzieri (Hotararea
Plenului nr.433/19.04.2018 a avut
nevoie de peste 170 de zile pentru
publicare; Hotararea Plenului nr.27/
11.01.2018 si Hotaréarea Plenului nr.30/
11.01.2018 au necesitat peste 160 de
zile pentru publicare; Hotarérea
Plenului nr.779/04.07.2018 a avut
nevoie de peste 100 de zile pentru
publicare; Hotararea Plenului nr.1031/
01.11.2018 a necesitat peste 70 de zile

pentru publicare; Hotardrea Sectiei
pentru judecatori nr.14/10.01.2019 si
Hotaraérile Plenului nr.1040/13.11.2018,
nr.1032/01.11.2018, nr.1033/01.11.2018,
nr.955/11.10.2018, nr.434/19.04.2018,
nr.32/11.01.2018, nr.31/11.01.2018 si
nr.26/11.01.2018 au avut nevoie de
peste 60 de zile pentru publicare).

Referitor la numarul de voturi
exprimate de membrii CSM, 9 hotarari
ale Plenului CSM, 3 hotaréari ale Sectiei
pentru judecatori si 6 hotarari ale Sectiei
pentru procurori au fost luate in
unanimitate (in cea mai mare parte luand
act de renuntarea pententilor la cererile
de aparare a reputatiei profesionale). Cu
vot majoritar s-au adoptat 59 de hotarari
ale Plenului CSM si 10 hotarari ale Sectiei
pentru judecatori. Sectia pentru
procurori a deliberat intotdeauna cu
vot unanim. Au existat si abtineri de la
vot (cate 1 abtinere — Hotararile Plenului
nr.1275/07.12.2017, nr.604 si 605/
24.05.2018, nr.780/04.07.2018, nr.322/
20.03.2018, dar si cate 2 abtineri -
Hotararile Plenului nr.28, 29 30, 31 si 32/
11.01.2018, nr.366/27.03.2018), precum
si voturi nule (3 — Hotaréarile Plenului
nr.1032/01.11.2018 si nr.558/15.05.2018;
1 — Hotararile Plenului nr.433/19.04.2018,
nr.1032/01.11.2018, nr.779/04.07.2018;
Hotararea Sectiei pentru judecatori
nr.475/14.03.2019). Daca in cazul ultimei
hotarari citate se poate prezuma ca votul
nul apartine presedintelui CSM, care
formulase o sesizare privind reputatia
unui judecétor al ICCJ catalogat drept
~omul” Presedintelui CSM, spre exemplu,
n cazul Hotararii nr.779/04.07.2018, prin
care Plenul si-a insusit cererea formulata
de Asociatia Forumul Judecatorilor in
Romaénia si de 1504 magistrati, cu titlu
individual, existenta votului nul este de
neinteles si poate fi calificatd drept un
refuz de indeplinire a atributiilor specifice
unui membru al Consiliului Superior al
Magistraturii.
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3. Analiza calitativa a solutionarii
cererilor de aparare a independentei,
impartialitatii sau reputatiei profe-
sionale a judecatorilor si procurorilor
de Consiliul Superior al Magistraturii
in perioada 2017- aprilie 2019

In toatd aceastd perioada, sistemul
judiciar a fost supus unor atacuri
nemaintalnite din partea oamenilor
politici, inculpati sau nu, prin intermediul
unor canale media controlate de acestia.
Raportul privind starea justitiei pentru
anul 2018, publicat Tn mai 2019 de
Consiliul Superior al Magistraturii, retine
drept vulnerabilitate ,intensificarea
atacurilor lansate de oamenii politici si
mass-media la adresa magistratilor’.3%3

De altfel, Comisia de la Venetia a
constatat ca ,exista rapoarte privind
presiuni si intimidari ale judecatorilor si
procurorilor, inclusiv de unii politicieni de
rang inalt si cauzate de campanii
mediatice”,3%* iar Raportul Comisiei
privind progresele inregistrate de
Romaéania in cadrul MCV din 13
noiembrie 2018 a mentionat expres ca
Jjudecatorii si procurorii au continuat sa
se confrunte cu atacuri la persoana in
mass-media, neavand suficiente
mecanisme de contracarare”3%.

Prin Avizul Biroului Consiliului
Consultativ al Judecatorilor Europeni
din 25 aprilie 2019, emis la cererea
Asociatiei Forumul Judecatorilor din
Romania, in ceea ce priveste situatia
independentei sistemului judiciar in
Romania, au fost condamnate atacurile
repetate si fara precedent ale actorilor

politici impotriva judecéatorilor din
Romania (,,orice declaratii, comentarii
sau remarci din Romania care
depasesc limitele criticii legitime si
urmaresc sa atace, sa intimideze sau
sa puna presiune in alt mod pe
judecatori ori sa demonstreze lipsa de
respect fata de acestia, folosind
argumente simpliste, iresponsabile
sau demagogice sau denigrand in alt
mod sistemul juridic sau judecatorii ca
persoane”). CCJE a subliniat ca ,puterile
executiva si legislativa (...) trebuie sa
acorde toata protectia necesara si
adecvata atunci cand functiile instantelor
sunt amenintate de atacuri sau intimidari
indreptate catre membrii sistemului
judiciar. Comentariul critic dezechilibrat
ale politicienilor este iresponsabil si
provoaca o problema grava, deoarece
increderea publica Tn sistemul judiciar
poate fi subminata in mod involuntar sau
deliberat. In astfel de cazuri, sistemul
judiciar trebuie sa sublinieze ca un astfel
de comportament este un atac asupra
ordinii constitutionale a unui stat
democratic, precum si un atac asupra
legitimitatii unei alte puteri de stat. Un
astfel de comportament incalca si
standardele internationale™°.
Referindu-se strict la activitatea CSM
cu privire la apararea independentei,
impartialitatii sau reputatiei profesionale
a judecatorilor si procurorilor, Raportul
Comisiei catre Parlamentul European
si Consiliu privind progresele
inregistrate de Romania in cadrul
Mecanismului de cooperare si de

393 Disponibil la pagina web http://old.
csm1909.ro/csm/linkuri/06_05_2019_ _
94958 ro.pdf [consultata ultima data la 12.05.2019].

3%4 A se vedea Avizul Comisiei de la Venetia
privind modificarile aduse Legii nr. 303/2004 privind
statutul judecatorilor si procurorilor, Legii nr. 304/
2004 privind organizarea judiciara si Legii nr. 317/
2004 privind Consiliul Superior al Magistraturii, CDL-
AD (2018) 017, par. 15 si 157.

395 A se vedea Raportul Comisiei catre
Parlamentul European si Consiliu privind progresele
inregistrate in Roméania in cadrul mecanismului de
cooperare si verificare (Strasbourg, 13.11.2018
COM (2018) 851 final), sectiunea 2 (Situatia
generald), pag. 2.

3% A se vedea si Avizul CCJE nr. 18 (2015)
privind pozitia sistemului judiciar si relatia acestuia
cu celelalte puteri de stat intr-o democratie
moderna, par. 52.
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verificare din 13 noiembrie 2018 si
Raportul tehnic aferent remarcau
urmatoarele:

»Consiliul Superior al Magistraturii nu
a fost in masura sa actioneze ca un factor
efectiv de control si echilibru pentru a
apara independenta institutiilor judiciare
supuse presiunilor, un rol constitutional
important, evidentiat in raportul din
ianuarie 2017. Diviziunile din Consiliul
Superior al Magistraturii (...) au facut din
ce In ce mai dificil pentru Consiliul
Superior al Magistraturii sa fie eficace in
calitate de portavoce a sistemului judiciar
—, In special atunci cand este consultat
cu privire la legislatie — si in calitate de
administrator al sistemului judiciar. Chiar
si atunci cand Consiliul Superior al
Magistraturii a prezentat un aviz unanim,
acesta a fost ignorat in cazurile
importante. Desi in anul 2018 institutiile
Jjudiciare si unii judecatori si procurori
au facut obiectul unor critici publice
deosebit de dure din partea reprezen-
tantilor Guvernului si ai Parlamentului,
Consiliul si-a manifestat reticenta
privind adoptarea de decizii ex officio
ca raspuns la atacurile la adresa
independentei sistemului judiciar.
Acest lucru atrage dupa sine riscul ca
magistratii sa fie descurajati sa Tsi
indeplineasca rolul care le revine ca
entitate a statului in ceea ce priveste
exprimarea opiniilor cu privire la aspectele
relevante pentru sistemul judiciar. (...)
Spre exemplu, in urma declaratiilor
prim-ministrului, presedintelui Senatului si
presedintelui Camerei Deputatilor, cu
ocazia unui miting impotriva abuzurilor
sistemului de justitie din data de 9 iunie
2018, Plenul CSM a adoptat o hotarare
numai Tn urma unei sesizari din partea
Forumului Judecatorilor din Romania. Din
noiembrie 2017, CSM a adoptat patru

hotarari in apararea independentei
sistemului judiciar si patru hotarari in
apararea reputatiei profesionale, a inde-
pendentei si a impartialitatii magistratilor.
Dintr-un total de 34 de hotarari (6 solicitari
de aparare a independentei sistemului
judiciar au fost respinse si 20 de solicitari
de aparare a reputatiei profesionale, a
independentei si a impartialitatii
magistratilor au fost respinse).”

Punctul de vedere al Comisiei
Europene nu este deloc decalibrat ori
nemotivat, dimpotriva.

in perioada 2017-2019, sesizarile din
oficiu au fost sublime, dar au lipsit
aproape cu desavarsire, desi mai multi
membri ai actualului CSM promiteau
un rol activ in apararea corpului
magistratilor impotriva actelor de
natura a aduce atingere independentei,
impartialitatii sau reputatiei profe-
sionale a acestora.>®’

Sectia pentru procurori s-a sesizat
din oficiu Tn cauza care a facut obiectul
Hotararii Plenului nr.1139/31.10.2017,
prin care s-a dispus apdrarea reputatiei
profesionale a procurorului Elena
Radescu, inspector judiciar la Inspectia
Judiciarg, in raport de afirmatiile nereale
facute in cadrul emisiunilor ,Sinteza zilei”
(Antena 3) din 05.09.2017 si 06.09.2017
in legatura cu activitatea desfasurata de
procuror, in ceea ce il priveste pe Lele
Alexandru Florian, fost procuror. S-a
retinut ca, Tn emisiunea televizata, s-a
produs o dezinformare, ce este rezultatul
lipsei unor minime verificari in ceea ce
priveste subiectul supus dezbaterii.

Presedintele Consiliului Superior al
Magistraturii (Mariana Ghena) a dublat
cererea Directiei Nationale Anti-
coruptie care a condus la adoptarea
Hotararii Plenului nr.500/25.04.2017, prin
care s-a constatat afectarea prestigiului

397 Spre exemplu, din toate datele publice
existente, nu rezultd cd membrul CSM Nicoleta Tint
ar fi propus vreodata sesizarea din oficiu a

Consiliului Superior al Magistraturii sa macar a
Sectiei pentru judecatori.
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si independentei sistemului judiciar Tn
raport de afirmatiile deputatului Sebastian
Ghita din emisiuni Roméania TV
(28.12.2016-05.01.2017, 13.01.2017,
16.01.2017): ,,DNA este instrumentul
folosit de mai matrii zilei si de interesele
straine pentru a zdrobi votul romanilor. (...)
Atunci cand exista un interes impotriva
cuiva in Romania, cum apar dintr-o data
denuntéatori binevoitori care stiu, mint,
interpreteaza lucrurile intr-un anume fel,
favorabil procurorului. (...) Mii, poate sute
de mii de romani, au inceput sa sufere si
sa fie téréti in procese si in dosare
neadevadrate, facute pe probe false si care
nu reflecta realitatea. (...) La cererea
doamnei Kovesi, o firméa de constructii din
Ploiesti, care a primit bani de la Asesoft,
a fost cea care a platit avionul pentru
aducerea domnului Nicolae Popa, fostul
director al FNI, din Indonezia. Realitatea
este ca o firma privata, la cererea statului
romén si a doamnei Kovesi, a platit
200.000 euro pentru a fi adus cel care a
falimentat FNI. (...) Puterea lui Coldea
asupra colegilor si asupra celorlalte
institutii vine din relatia sa de exclusivitate
cu Kovesi. Laura Codruta Kovesi si
Florian Coldea sunt ofiteri ai unui serviciu
secret strain al unei tari partenere
Romaniei. Acesta este motivul pentru
care Florian Coldea obligd SRI sa o ajute
pe Kovesi tot timpul, cu plagiatul, cu
CNADTCU, cu comisiile, cu orice, astfel
incat Kovesi sa rdméand acolo in functie’.

in mod independent, Presedintele
Consiliului Superior al Magistraturii
(Lia Savonea) s-a sesizat din oficiu
doar in cauza in care propriul nume a
fost pus in discutie publica, asociat
unui fost coleg si colaborator principal
de la Curtea de Apel Bucuresti, in
prezent judecitor al ICCJ. Astfel, prin
Hotararea Sectiei pentru judecatori
nr.475/14.03.2019 s-a dispus apararea
reputatiei profesionale, retindndu-se ca
expresia ,omul lui Savonea”, asociata
unuia dintre membrii completului de

judecata, aduce o grava atingere
impartialitatii, inducand ideea in randul
opiniei publica ca nu se poate garanta
desfasurarea unui proces echitabil si ca
judecatorul Daniel Gradinaru si-a exer-
citat in mod abuziv functia, sugeréndu-se
lipsa de impartialitate a acestuia. De
asemenea, din acelasi registru este
conexiunea pe care jurnalistul o face cu
privire la judecatorul Simona Nenita,
legand sotul acesteia de o persoana
condamnata pentru coruptie.

Inexplicabil, intr-o cauza in care se
putea pune in discutie din oficiu
apararea reputatiei profesionale a unui
procuror (Alexandra Carmen Lan-
cranjan), prin Hotararea Plenului nr.366/
27.03.2018, s-a retinut ca acest ,aspect
nu a fost solicitat”. Cererea formulata
de procurorul sef DNA de la acea vreme,
Laura Codruta Kovesi, viza modul in care
presa a reflectat informatiile devenite
publice prin comunicatul de presa nr.
1056/V111/3 din data de 13.11.2017 al
Directiei Nationale Anticoruptie, aratand
ca ,acest tip de atac mediatic, vizand
magistratii si in legatura cu o ancheta
penald a Directiei Nationale Anticoruptie
in curs, ce are ca obiect cercetarea unor
fapte penale, reprezinta o forma de
imixtiune in activitatea procurorilor si sunt
de natura sa afecteze independenta
sistemului judiciar”.

Asistam si la implicari stranii ale
unor asociatii de magistrati in domeniu
(spre exemplu, Uniunea Nationala a
Judecatorilor din Roménia si Asociatia
Magistratilor din Roménia au solicitat
apararea independentei sistemului
judiciar fata de pretinsele presiuni pe care
procurorul sef al DNA le-ar fi exercitat
asupra inspectorului judiciar Mihaela
Focica, desi in cazuri flagrante de
calomniere publica a magistratilor si
de linsaj mediatic extrem, vocea
acestor asociatii nu s-a auzit. Prin
Hotararea Plenului nr.1471/19.12.2017
s-a decis respingerea cererii, reti-
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nandu-se ca, din nota de relatii data in
cauza de procurorul Focica Mihaela,
rezultd ca aceasta nu a perceput discutia
purtatd cu procurorul sef al Directiei
Nationale Anticoruptie, doamna Kovesi
Laura Codruta, ca o presiune de natura
sa-i afecteze independenta individuala,
subliniind ca nu a fost amenintata,
intimidata si nu au fost exercitate presiuni
asupra sa din partea procurorului sef al
Directiei Nationale Anticoruptie.

Singurele cereri asociative admise au
fost formulate de Asociatia Forumul
Judecatorilor din Romania, acestea
fiind insusite si de aproximativ 2200 de
colegi magistrati.

Astfel, prin Hotararea Plenului nr.779/
04.07.2018, a fost admisa cererea de
aparare a independentei sistemului
judiciar care viza atacurile reprezen-
tantilor de seama ai puterii legislative si
ai puterii executive, materializate in
discursurile unor lideri politici din data de
9 iunie 2018, respectiv data de 10 iunie
2018. Petenta a aratat ca duritatea
discursului politic, pornind de la catalo-
garea magistratilor, in cadrul unor afirmatii
generalizatoare, drept ,,corupti”, “sta-
linigti”, “securisti”, “tortionari”, culmi-
nand cu denumirea absolut inaccepta-
bila de ,sobolani”, reprezinta un derapaj
extrem de grav de la principiile demo-
cratiei, iar intregul ,scenariu” al mitingului
politic, ,recuzita” utilizatad si asa-zisa
,vointa a poporului” de a fi ocoliti ,.cei alesi”
de mijloacele legale de atragere a
raspunderii penale, asociate cu declaratia
de ,lupta in strada”, ,,pana la capat”
contureaza imaginea unei amenintari
grave la independenta justitiei. Plenul a
apreciat ca afirmatiile unor lideri politici
au depasit limitele unor critici admisibile.
Sustinerea utilizarii unor presiuni, ca
practica generalizatd de constituire a
dosarelor penale, inoculeaza ideea unui
sistem represiv de plano la nivelul
organelor de urmarire penala. Referirile
la ,completele prietenoase” sugereaza

lipsa de independenta si impartialitate a
judecatorilor, fiind acreditata ideea unor
solutii ,comandate”.

De asemenea, prin Hotararea Plenului
nr.50/14.03.2019 s-a dispus admiterea
cererii de ,aparare a independentei
autoritatii judecatoresti, in ansamblul
sau”, solicitarea adresatd de Asociatia
Forumul Judecatorilor din Romania
vizénd afirmatiile Presedintelui Camerei
Deputatilor, Liviu Nicolae Dragnea, din
data de 16 decembrie 2018. Plenul CSM
a retinut ca, avand n vedere calitatea de
presedinte al Camerei Deputatilor a
omului politic in cauza, s-ar impune
utilizarea de acesta a unui limbaj moderat,
cu atat mai mult cu cat o parte din cauze
si anchete sunt in curs de desfasurare.
Limita limbajului politic utilizat a fost in
mod cert depasita atunci cand s-a sugerat
ideea ca justitia este selectiva sau trebuie
restartata. Autorul discursului nu exprima
simple judecati de valoare la adresa
sistemului judiciar, ci face afirmatii
factuale, concrete, ce nu corespund
realitatii la cauze solutionate in mod
definitiv sau Tn curs de solutionare,
existenta a mii de persoane condamnate,
desi sunt nevinovate, indicarea unor
practici generalizate, a unor pretinse
abuzuri ale procurorilor Tn cursul anche-
telor, descrierea deciziilor judecatoresti ca
fiind rezultatul unor Tntelegeri cu
procurorul.

Din pacate, ambele hotarari au fost
emise cu intarzieri semnificative, desi
contextul si gravitatea discursului
reclamau o interventie rapida a
Consiliului Superior al Magistraturii,
din oficiu. A fost nevoie de mii de
semnaturi ale magistratilor roméni
pentru ca Plenul CSM sa se incumete
sa adopte hotarari de admitere, dupa
o luna sau doua luni de la data faptelor
imputate oamenilor politici in cauza,
hotaréari a caror motivare a fost
publicata dupa alte doua, respectiv trei
luni, de la data adoptarii, cind impactul
public devenise ineficient si irelevant.
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Ironia sortii, presedintele CSM de
la acea data, Simona Camelia Marcu,
afost extrem de inactiv in privinta unei
sesizari din oficiu si a solutionarii
grabnice a cererii, desi sustinea in
proiectul sau de candidatura la
presedintia CSM din ianuarie 2018,
asadar cu doar cateva luni mai
devreme, nevoia unor reactii mai
rapide, ,esentiale, pentru ca demon-
streaza magistratilor si opiniei publice
fermitatea in apararea independentei
justitiei, iar trecerea unui timp inde-
lungat slabeste atat interesul pentru
faptul generator, cat si efectele pozitive
ale interventiei Consiliului.”3%

Astfel de stari de lucruri determina
pe multi magistrati roméni sa renunte
la adresarea unor cereri Consiliului
Superior al Magistraturii, deoarece si
admiterea lor a devenit, in cazul fericit
al admiterii, o formalitate aproape
inutila.

Plenul CSM a apreciat ca reputatia
profesionala a unui magistrat nu este
afectata, in contextul Tn care, la acel
moment, cu privire la activitatea sa,
existau suspiciuni rezonabile privind
savarsirea unei abateri disciplinare.
Pentru Plenul CSM nu are nicio relevanta
posibila respingere ulterioara a actiunii
disciplinare, inclusiv in fata completului
de 5 judecétori de la ICCJ, si distrugerea
imaginii publice a acelui magistrat pana
la data respectiva.3%°

A fost respinsa o cerere de aparare
a reputatiei profesionale a unor
magistrati etichetati drept ,,executanti”
de un realizator la postul TV Antena 3,
dar a fost admisa cererea formulata de
jurnalisti ai aceluiasi post TV privind
constatarea incalcarii independentei

judecatorilor pentru ca Directia
Nationala Anticoruptie a solicitat, in
vederea solutionarii unei plangeri
penale, exclusiv eliberarea fotocopiilor
unor inscrisuri dintr-un dosar in care
reclamant era procurorul sef DNA de
la acea vreme. Plenul a constatat ca
adresarea unei cereri in ipoteza faptica
descrisa ar putea crea aparenta unei
influentari a completului de judecata, dat
fiind faptul ca ,,0 adresare ce nu respecta
exigentele legale de forma (modelul
din Ghidul practic al Institutului
National al Magistraturii — Scolii
Nationale de Grefieri) poate genera un
disconfort, ce poate fi resimtit ca o
afectare a independentei ori impartialitatii
sau poate crea suspiciuni cu privire la
acestea’.

Daca astfel de cereri ce nu respecta
un ghid sunt de natura a afecta
independenta judecatorilor, afirmatii ale
unor oameni politici din seria ,, Tudorele,
fa ceva, ca nu se mai poate! (...) Aici
vorbim de ministrii anchetati, de faptul ca
procurorii se baga in decizii vizavi de
Guvern - ei au inceput sa decida cine
va fi prim-ministru in tara asta, cine nu,
adica nu romanii care voteaza, ci!
Oamenii astia care se intdlnesc in
secret la mese si la vile de protocol si
la tot felul de vii si la tot felul de case
conspirative, aflam azi cu stupoare ca
in spate este aceasta forta care
incearca sa decida. (...) Avem un coleg
arestat, un prim-ministru caruia i s-a
redeschis un dosar dupa opt ani, pe care
tot ei I-au inchis, in fiecare zi aflam lucruri
ciudate despre colegii nostri si vanatoarea
continua in mod abuziv, ilegal, pe langa
Constitutie, si nu mai putem sta cu bratele
incrucisate. (...) Ceea ce a facut DNA in

398 Pentru mai multe amanunte, a se vedea
pagina web https://www.google.com/url?sa=
t&rct=j&g=&esrc= s&source=web&cd=5&ved=
2ahUKEwj1_IThr8TcAhVJOJoKHQgIB8s
QFjAEegQIBBAC&url=https%3A%2F %2

Fwww.csm1909.ro%2FDownload.aspx%3
Fguid%3Ddaa3cbc5-a04a-4baa-aa60-
94053431e88f%257CInfoCSM&usg=
AOvVaw1p6by8IS1jeePhmEJ81g5r [consultata
ultima data la 05.05.2019].
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acesti patru ani (...) se numeste mafie
politica, grup de crima organizata si o
spun cu cea mai mare responsabilitate,
pentru ca ceea ce au facut e de o gravitate
care cred ca se poate vedea in tarile
africane poate, dar in niciun caz intr-o
democratie consolidata sau stat de drept”
nu sunt considerate de natura a afecta
reputatia profesionala a procurorilor
DNA si independenta sistemului
judiciar, deoarece ,nu rezulta ca s-au
formulat critici in scopul subminarii
independentei puterii judecatoresti si
a slabirii increderii opiniei publice in
justitie, ciin cadrul discursului politic,
public, reprezentand puncte de vedere,
aprecieri, opinii personale si temeri
proprii” (Hotararea Plenului nr.559/
15.05.2018).

Afirmatii de tip ,Fara procurori si
judecatori dedicati si atasati bino-
mului*® nu pot fi livrate si acceptate
probe falsificate si date sentintele
stabilite in afara salilor de judecata.
Judecatorii lor sunt plasati in complete
savant distribuite, iar procurorii au
pentru actiune un camp acoperit de
umbrela protocoalelor secrete
incheiate cu SRI. Judecatorii care sunt
lipiti de binomul ocult miros de la o
posta. Unii sunt proveniti din procurori
scoliti initial ca militieni. Traseele lor
profesionale sunt rapid dirijate nu prin
concursuri, ci prin decizii laterale. Sunt
deja celebre completele negre de la

ICCJ, dar si de la curtile de apel. Nu
mai lasa loc de dubii solutiile date de
loana Bogdan, lonut Matei, Selaru,
Popa. Camelia Bogdan este deja un
caz clasic, divulgat chiar de Coldea si
Kovesi in fata lui Basescu. in CSM au
fost promovati de sistem judecatorii
Mateescu, Chis, Ghena, iar Sectia de
procurori este integral inregimentata.
»veverita” din DNA sta la rand sa pice
Kovesi si isi face ,,mana” cu dosare
care si o urce in grad. intelegem de ce
batalia pentru verificarea acoperitilor
din justitie este un fel de Stalingrad.”
sunt considerate exagerari jurnalistice
bazate pe existenta unor subiecte de
presa anterioare. Prin referirea la
»=anumiti procurori”, nenominalizati, se
considera ca nu se poate concluziona ca
demersul jurnalistic este de natura a
induce ideea ca intreg sistemul judiciar
ar fi partinitor si loial anumitor interese
obscure (Hotararea Plenului nr.604/
24.05.2018; Hotararea Plenului nr.605/
24.05.2018).

Linsarea unor magistrati care au
participat la protestele de pe treptele
Curtii de Apel Bucuresti**' (,Am scris
aici despre alte proteste ale magistratilor,
mirdndu-ma de fiecare data cét de mare
este numarul celor care au acceptat sa
slujeasca ,,Sistemul” in loc sa
slujeasca drepturile cetatenilor. Acum,
insa, vazadnd ca si multi tineri magistrati
s-au aliniat in spatele lui Danilet si

399 pe rolul Curtii Europene a Drepturilor
Omului, in cauza Bogdan c. Romaniei, nr.36889/
18, Statul roman trebuie sa raspunda, intre altele,
intrebarii Curtii daca ,refuzul din 11 ianuarie 2018
al Plenului CSM, cu privire la cererea formulata de
reclamanta, in temeiul art.30 din Legea nr. 317/
2004, in scopul de a-si proteja reputatia profesionala
din cauza campaniei de presa la care a fost supusa,
precum si comunicarea catre presa a informatiilor
confidentiale din dosarul de cercetare disciplinara,
n timpul desfasurarii investigatiei, au constituit o
ingerintd in dreptul sau la respectarea vietii sale
private in sensul art.8 par.1 din Conventie? In caz
afirmativ, ingerinta era conforma exigentelor art.8

par.2 din Conventie (Axel Springer AG c.
Germaniei [MC], nr. 39954/08, par.83-84,
hotararea din 7 februarie 2012; Von Hannover c.
Germaniei (nr. 2) [MC], nr. 40660/08 si 60641/08,
par.106)?”

400 Termen colocvial care, pentru o anumita
parte a presei din Roméania, desemneaza
colaborarea dintre Serviciul Roméan de Informatii
(SRI) si Directia Nationala Anticoruptie (DNA).

401 A se vedea pagina web https://
www.hotnews.ro/stiri-esential-22704717-video-
protest-magistra-ilor-treptele-cur-apel.htm
[consultata ultima data la 12.05.2019].
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Bogdan, am o oarecare spaima despre
viitorul acestei tari. Dacd CSM nu
intervine acum pentru sanctionarea celor
care facut aceasta instigare in randul
tinerilor magistrati, nu peste mult timp vom
asista la refacerea intregului ,,Sistem”
care a functionat in ultimele doua decenii
ca arma politicd, in fata caruia cetateanul
nu avea dreptul decét la statutul de
victima sigurd. Si nu se stie daca, atunci
cénd ,Sistemul” isi va recapéta toate
teritoriile pierdute acum, va mai aparea
unul ca Tudorel Toader care sa-l infrdnga,
punénd stiinta de carte impotriva celor
abandoneaza puterea legii in favoarea
slugérniciei aducédtoare de avantaje
efemere”) pare nesemnificativa, prin
Hotararea Plenului nr.1030/01.11.2018
dispunandu-se respingerea cererii de
aparare a reputatiei profesionale si de
aparare a independentei sistemului
judiciar.

A fost nevoie de o cerere semnata
de 172 magistrati pentru apararea
reputatiei profesionale, prin Hotararea
Plenului nr.51/14.03.2019, in raport de
afirmatiile din urma cu sase luni ale
avocatului Aurelian Pavelescu la
adresa magistratilor roméani prezentila
protestul organizat la 16.09.2018, la
Curtea de Apel Bucuresti, pe care i-a
catalogat drept ,,magistrati impostori”,
,derbedei”, ,,imbecili”, ,,ei sunt statul
mafiot”, ,politia politica a Roméaniei”,
»cei mai corupti dintre toti romanii”,
»bolsevici”, ,magistrati corupti”,
,haimanale”, ,cozi de topor”,
»huligani”, ,animale folosite politic”,
»banditi”. Plenul CSM a retinut ca s-au
depasit limitele libertatii de exprimare,
fiind indusa opiniei publice ideea ca
magistratii participanti nu au o buna
reputatie morala si profesionala, sunt
persoane lipsite de profesionalism si nu
isi indeplinesc corespunzator atributiile.
Se aduce o atingere serioasa imaginii
justitiei din Romania.

De asemenea, desi prin Hotararea
Plenului nr.1138/31.10.2017 s-a

constatat afectarea independentei,
prestigiului si credibilitatii sistemului
judiciar, desi putea avea un rol activ,
CSM nu a trimis un punct de vedere
Curtii Constitutionale in cadrul conflic-
tului juridic de natura constitutionala
ce viza aspectele in cauza. Plenul CSM
a retinut ca ,singurele acte intocmite de
ofiterii Serviciului Roman de Informatii au
fost notele de informare care au un regim
clasificat si se gasesc la dosar doar daca
procurorul de caz a solicitat declasificarea
lor sau unele note de redare a
convorbirilor telefonice, care nu constituie
acte de urmarire penala decat cu
respectarea art.143 din Codul de
procedura penala, respectiv daca se
intocmeste proces-verbal de redare de
ofiterul de politie judiciara desemnat de
procurorul de caz sau de acesta din urma.
S-au prezentat, asadar, informatii false
care au condus la subminarea
independentei justitiei si la slabirea
increderii publice Tn magistrati putand
avea drept consecintd o afectare a
independentei acestora si pot induce o
presiune asupra activitatii procurorilor,
care sa le afecteze atatimaginea proprie,
cat si a institutiei.”

Separarea carierelor, care a stat la
baza impartirii unor competente ale
Plenului intre sectiile CSM, a oferit deja
prilejul unor hotarari contradictorii.

Spre exemplu, prin Hotararea Sectiei
pentru procurorinr.699/13.11.2018 s-a
dispus respingerea cererii de aparare
a reputatiei profesionale formulata de
Gheorghe Stan (procuror, inspector
sef adjunct al Inspectiei Judiciare), cu
privire laun articol in care se prezenta
un comunicat emis de Asociatia
Procurorilor din Romania - Filiala
Brasov (,prelungirea mandatului
conducerii Inspectiei Judiciare, prin
emiterea unei ordonante de urgenta, a
fost apreciatd de majoritatea magistratilor
ca fiind o masuréa deosebit de periculoasa
deoarece, in acest fel, s-a ajuns ca
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puterea politicd sd numeasca direct
conducerea Inspectiei Judiciare, situatie
care nu este conforma cu principiile
statului de drept”). Sectia pentru procurori
a apreciat ca articolul de presa se refera
la puncte de vedere privind OUG nr.77/
2018, nevizand aspecte concrete din
activitatea petentului.

Prin Hotararea Sectiei pentru
judecatori nr.1358/27.11.2018 a fost
admisa cererea de aparare a reputatiei
profesionale formulata de Lucian
Netejoru (judecator, inspector sef al
Inspectiei Judiciare) cu privire la
acelasi articol. Sectia pentru judecatori
a retinut ca luarea de pozitie a Asociatiei
Procurorilor din Roménia — Filiala Brasov
nu cuprinde o relatare obiectiva asupra
modului in care s-a asigurat mandatul
functiei de inspector sef al Inspectiei
Judiciare, Tn baza OUG nr.77/2018. Se
sugereaza o0 numire care ar eluda
dispozitiile legale si ar incalca statul de
drept, desi aceasta a fost criticata de
Comisia Europeana si face obiectul unei
trimiteri preliminare aflate pe rolul Curtii
de Justitie a Uniunii Europene (cauza
C-83/19, Asociatia Forumul Judecétorilor
din Romania), pentru care s-a stabilit
procedura prioritard de solutionare.

Poate cea mai inexplicabila solutie
pentru publicul larg pare cea pronun-
tata prin Hotararea Sectiei pentru
judecatori nr.507/21.03.2019, prin care
s-a respins cererea de aparare a
reputatiei profesionale pentru o
postare a unui jurnalist pe Facebook:
,»Ni-nooo, ni-nooo, ni-nooo! Camelia
Bogdan: ,,87% dintre magistrati sunt
membri ai Marii Loji Masonice”. Deci,
87%, nu 86%, nu 88%! Nu ma pot
abtine de la a-mi aminti iar si iar:
Camelia Bogdan, Livia Stanciu si Laura
Codruta Kovesi erau idolii cimpan-
zeilor pe care i-am gasit in redactie
aplaudand arestari transmise la
televizor, acum trei ani, cand am venit
la EvZ. Nu m-ar mira sa aflu ca pentru
a-i executa pe adversarii lui Basescu,
generalul Coldea a luat-o pe Bogdan

directde la,,Obregia”. Cu acelasi creier
si cu aceeasi intelegere a realitatii
inconjuratoare a dat mii de ani de
puscarie in 12 ani de activitate. Bése,
baga-ti-o-n cur! Si pe alelalte doua!”
Sectia pentru judecatori a retinut ca
aceste comentarii realizate de jurnalisti,
desi pe alocuri tendentioase, vin in
sustinerea preocuparii legitime a presei
de a contribui activ la dezbaterea asupra
functionarii justitiei. Este adevarat ca, pe
alocuri, limbajul utilizat de jurnalist (a
luat-o pe Bogdan direct de la ,,Obregia”.
Cu acelasi creier si cu aceeasi intelegere
a realitatii inconjuratoare a dat mii de ani
de puscéarie in 12 ani de activitate;
aceasta se va intoarce din nou la paradit
oameni) ori aprecierile (Bogdan e
procesomanad) pot fi percepute ca o
reactie disproportionata a presei fata de
persoana magistratului, Tnhsa, tn sprijinul
unei societati democratice si pluraliste,
presei Ti este tolerata o marja de
exagerare sau chiar de provocare. Sectia
pentru judecatori a omis sa se
pronunte asupra expresiilor finale:
,Base, baga-ti-o-n cur! Si pe alelalte
doua!”...

Notam si existenta unei plangeri
prealabile admise (Hotararea Plenului
nr.412/19.04.2018), formulata de Tudorel
Toader, ministrul justitiei, prin care s-a
dispus revocarea Hotararii Plenului
Consiliului Superior al Magistraturii
nr.1472/19.12.2017, prin care fusese
dispusa apararea reputatiei sistemului
judiciar in cazul Belina (dupa aproximativ
trei luni de la data faptei defaimatoare).
Plenul a avut in vedere faptul ca, in
considerentele Deciziei nr.757/2017,
publicata in Monitorul Oficial al Romaniei
nr. 33/15.01.2018, asadar ulterior
adoptarii hotararii contestate, Curtea
Constitutionala a apreciat ca: ,in privinta
oportunitatii emiterii actului administrativ
individual, unitatea de parchet nu are
competenta de a Tncepe urmarirea
penald, insa are competenta de a cerceta
faptele de natura penald savarsite in
legatura cu emiterea acestuia (...) nu
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exista nici un mecanism de control al
oportunitéatii emiterii actului administrativ.
Prin urmare, daca legea permite realiza-
rea unei anumite operatiuni administrative
in sensul in care o lasa in marja de
apreciere a organului administrativ, nu
poate fi pusa in discutie cenzurarea
oportunitati aprecierii acestuia din urma.”.

Competenta cercetarii legalitatii
actelor administrative apartine instantei
de contencios administrativ si numai cu
titlu incidental acestea pot fi cercetate de
instanta care judeca in materie penala in
masura Tn care in cauza este adusa o
acuzatie Tn materie penald cu privire la
acte/fapte savarsite in legatura cu
emiterea actului respectiv. Plenul
Consiliului Superior al Magistraturii a
mai retinut ca, prin raspunsurile date
reporterilor, Tudorel Toader, ministrul
justitiei, s-a referit strict la modalitatile
de contestare a legalitatii unor hotarari
a guvernului, iar nu la infractiunile si
persoanele care au fost precizate in
comunicatul de presa al Directiei
Nationale Anticoruptie din data de 22
septembrie 2017. De asemenea, a
prezentat de principiu, modalitatea si
competentele pentru stabilirea lega-
litatii unui act emis de guvern, precum
si categoriile de acte normative ce pot
fi supuse unui astfel de control.

Desi Consiliul Superior al
Magistraturii a incheiat un Protocol de
colaborare cu Consiliul National al
Audiovizualului la 17 noiembrie 2011,
acesta este nefunctional, CSM nese-
sizand vreodata institutia publica cu
atributii in audiovizual in perioada
2017-2019, desi acest fapt era realizat
constant in perioada mandatului
fostului CSM (potrivit art.4, ,CNA poate
sesiza CSM cu privire la prezentarea n
cadrul programelor audiovizuale a
opiniilor exprimate de magistrati cu privire
la procese aflate in curs de desfasurare
sau asupra unor cauze cu care a fost
sesizat parchetul. (2) CNA verifica cu

celeritate sesizarile CSM privind posibile
cazuri de nerespectare de catre posturile
de radio sau televiziune a dispozitiilor
Legii nr. 504/2002, cu modificarile si
completarile ulterioare, a prevederilor art.
38, 42, 43 si 44 sau a oricaror altor
dispozitii incidente din Decizia nr. 220/
2011 privind Codul de reglementare a
continutului audiovizual. (3) CNA verifica
sesizarile CSM privind furnizarea datelor
nereale mentionate la art. 5 de catre
posturile de radio sau televiziune si, in
cazurile in care decide ca acestea sunt
intemeiate, exercita atributiile legale
pentru asigurarea transmiterii catre public
a informatiilor corecte si complete prin
exercitarea dreptului la rectificare, atunci
cand este vorba de erori evidente si
semnificative, sau a dreptului la replica.”).

IV. Concluzii

Prin Avizul Biroului Consiliului
Consultativ al Judecatorilor Europeni
din 25 aprilie 2019, emis la cererea
Asociatiei Forumul Judecatorilor din
Romania, in ceea ce priveste situatia
independentei sistemului judiciar Tn
Romania, a fost confirmat dreptul
legitim al judecatorilor din Roménia si
de pretutindeni de a protesta impotriva
oricaror politici sau actiuni care le
afecteaza independenta, intr-un
context bazat pe respect reciproc si de
0 maniera care sa raspunda nevoii de
mentinere a independentei si
impartialitatii justitiei.

Independenta justitiei este esentiala
pentru ca statul de drept si sistemul
judiciar sa functioneze. Garantiile de
independentad trebuie asigurate, iar
atacurile la adresa institutiilor judiciare si
a unor judecatori si procurori pot avea
efecte negative, daca nu exista o abtinere
de la criticarea hotaréarilor judecatoresti,
de la subminarea credibilitatii magistratilor
sau de la exercitarea de presiuni asupra
acestora.
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in Romania, existd numeroase mij-
loace de informare Th masa care exercita
presiuni asupra sistemului judiciar (a se
vedea tabelul atasat), ridicandu-se
indoieli legitime cu privire la eficacitatea
activitatii de supraveghere desfasurata de
Consiliul National al Audiovizualului.

Tnca din anul 2013, prin Raportul
Comisiei catre Parlamentul European
si Consiliu privind progresele inregis-
trate de Romania in cadrul Mecanis-
mului de cooperare si de verificare, dat
publicitatii la 30 ianuarie 2013, se
recomanda ,introducerea unui cadru
clar privind interdictia de a critica
hotarari judecatoresti si de a submina
activitatea magistratilor sau de a face
presiuni asupra acestora si asigurarea
aplicarii eficiente a acestor cerinte,
precum si revizuirea standardelor
existente pentru a se garanta existenta
unor mijloace de informare Th masa libere
si pluraliste, asigurandu-se, totodata,
masuri reparatorii eficiente Tmpotriva
incalcarii drepturilor fundamentale ale
omului si impotriva exercitarii de presiuni
nejustificate si a recurgerii la acte de
intimidare de catre mijloacele de infor-
mare in masa asupra sistemului judiciar
si a institutiilor implicate in combaterea
coruptiei. Ar trebui s se dea asigurari
Consiliului National al Audiovizualului cu
privire la independenta sa efectiva, iar
acesta ar trebui sa isi indeplineasca pe
deplin rolul prin instituirea si aplicarea
unui cod de conduité in aceasta privinta”.

Pe langa utilitatea unor campanii de
informare in presa, pentru a se cunoaste

si evita, pe cat posibil, formele de
obstructionare a justitiei (spre exemplu,
denunturile calomnioase), societatea
roméaneasca are nevoie, in principal, de
institutii care sa respecte conduite
minimale ale statului de drept, eficiente
si stabile.

Din nefericire, Consiliul Superior al
Magistraturii nu a demonstrat nici
stabilitate si nici rol activ si prompti-
tudine cu privire la apararea corpului
magistratilor impotriva actelor de
natura a aduce atingere independentei,
impartialitatii sau reputatiei profesio-
nale a acestora,*%? in perioada ianuarie
2017 - aprilie 2019, cu exceptia unor
situatii punctuale, in unele dintre
acestea fiind atacata insasi imaginea
unor membri ai Consiliului Superior al
Magistraturii, mai ales a actualului
presedinte.

Chiar daca zilnic magistratii sunt
lingati in emisiunile diverselor posturi
de televiziune, pe site-uri si in presa
tiparita, reactiile Consiliului Superior
al Magistraturii sunt aproape inexis-
tente, desi rolul sau este si acela de a
comunica public realitatea faptica in
cazul prezentarii unor informatii false.
Mai mult, CSM comunica public,
aproape in orice situatii, prin cel putin
patru-cinci voci distincte (Plenul CSM,
sectiile, presedintele CSM si membrii
reprezentand societatea civila etc.), cei
din urma emitand comunicate perso-
nale si extraordinare, de parca institu-
tia ar fi individuala, iar nu un organ
colectiv. 4%

Desi aproape toti membrii alesi ai
actualului CSM si-au asumat prin

402 CSM nu a solicitat sprjinul Consiliului
Consultativ al Judecatorilor Europeni sau al
Consiliului Consultativ al Procurorilor Europeni, spre
exemplu. De asemenea, putea avea un rol activ in
cadrul Retelei Europene a Consiliilor Judiciare, n
ceea ce priveste situatia independentei sistemului
judiciar in Roméania. CCJE a condamnat "atacurile
repetate si fard precedent ale actorilor politici
impotriva judecatorilor din Roméania”, doar dupa
sesizarea Asociatiei Forumul Judecatorilor din
Romania, data fiind lipsa de implicare a CSM.

403 A se vedea, cel mai recent, comunicatul
intitulat "Lectiile istoriei sunt Adevar”, disponibil
la pagina web https://www.csm1909.ro/323/
Comunicate-societatea-civil%C4%83-CSM
[consultata ultima data la 16.05.2019]. O parte din
afirmatiile cuprinse, care apartin unui membru al
CSM, creeaza impresia unor grave dezechilibre in
magistraturd, de naturé a minimaliza Tnsusi rolul
constitutional al Consiliului Superior al Magistraturii.
Surprinzator, sunt permise de ceilalti membri, fara
explicatii publice adecvate.
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proiectele de candidatura un rol activ
si prompt in ceea ce priveste apararea
corpului magistratilor impotriva
actelor de natura a aduce atingere
independentei, impartialitatii sau
reputatiei profesionale a acestora,
acest angajament pare ca a ramas o
simpla vorba asternuta pe hartie.

CSM nu a intreprins niciun fel de
masuri suplimentare pentru a furniza
un sprijin adecvat magistratilor
impotriva carora sunt indreptate critici
ce submineaza independenta justitiei
(spre exemplu, ajutor financiar sau juridic
magistratilor care solicitd daune morale
prin actiuni introduse pe rolul instantelor
judecatoresti).

Comunicatele emise in cazuri foarte
rare in perioada ianuarie 2017 — aprilie
2019 nu sunt acoperite de presa intr-un
mod echivalent celui in care s-au
difuzat criticile initiale, iar, asa cum
reiese din hotararile publicate de CSM
in materie, Consiliul National al
Audiovizualului nu a fost sesizat nici
macar o singura data pentru corec-
tarea informatiei de canalul radio/TV
care distribuise dezinformarea sau
efectuase lingajul mediatic.

Neindoielnic, pentru indeplinirea
obligatiei constitutionale de garant al
independentei justitiei, Consiliul
Superior al Magistraturii trebuie sa
apere corpul magistratilor impotriva
actelor ce aduc atingere inde-
pendentei, impartialitatii sau reputatiei
profesionale a judecatorilor si
procurorilor.

Pentru ca acest deziderat sa capete
efectivitate, in starea actuala de lucruri

prezentata in acest studiu, este nevoie
de reglementarea legala rapida a unor
termene ferme si extrem de scurte
pentru sesizarea din oficiu, pentru
solutionarea acestor cereri/sesizari,
pentru motivarea hotararilor de
aparare a independentei, impartialitatii
sau reputatiei profesionale, dar si
pentru difuzarea solutiei dispuse de
Consiliul Superior al Magistraturii in
presa, mai ales de publicatia, postul de
radio ori canalul TV care a gazduit
fapta defaimatoare, reglementandu-se
prin lege ,,dreptul Ia replica” in astfel
de cazuri.

Tot prin modificarea cadrului
legislativ, CSM ar putea fi insarcinat sa
sesizeze direct instantele judecatoresti
in vederea apararii imaginii publice a
magistratilor fata de care au fost
admise cererile de aparare a
independentei, impartialitatii sau
reputatiei profesionale sau macar sa
sustina, din bugetul CSM, cheltuielile
necesare pentru formularea unor
actiuni judiciare de judecatorii si
procurorii vizati.***

De asemenea, pentru o reflectare
fidela a analizei cererilor de aparare a
independentei, impartialitatii sau
reputatiei profesionale, de catre fiecare
membru al CSM, Regulamentul de
organizare si functionare a Consiliului
Superior al Magistraturii ar trebui sa
permita si motivarea opiniilor separate
pentru toate hotararile pronuntate cu
majoritate, in baza art.30 din Legea
nr.317/2004 privind Consiliul Superior al
Magistraturii, republicata, cu modificarile
si completarile ulterioare.

404 Tn Franta, in baza unei legi din 1958,
Ministerul Justitiei plateste costurile aferente
avocatilor, pentru a le permite magistratilor in cauza
sa introduca o actiune in instanta. Judecatorii care

au fost atacati personal ezitd cel mai des sa se
apere, in special in situatii care presupun un dosar
aflat pe rol, pentru a-si mentine independenta si
pentru a demonstra ca vor raméane impartiali.
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Analysis regarding the activity of the
Romanian Superior Council of Magistracy
in exercising its role of guaranteeing the

independence, impartiality and
professional reputation of judges and
prosecutors against any act that can
affect them (January 2017 - April 2019)

Introduction

1. The role of the Romanian
Superior Council of Magistracy to
defend the body of judges and
prosecutors against acts that affect
their independence, impartiality or
professional reputation.

As the fundamental guardian of the
independence of the judiciary, according
to article 133 paragraph (1) of the
Romanian Constitution, the Superior
Council of Magistracy (SCM) has the duty
to take all necessary measures to defend
judicial officers (judges and prosecutors)
against any act that affects their
independence, impartiality or professional
reputation.

According to article 30 of Law no. 317/
2004 regarding the Superior Council of
Magistracy, with subsequent
amendments, including those brought by
Law no. 234/2018:

“(1) The respective sections of the
Superior Council of Magistracy have the
right or the correlative obligation to
defend, ex officio, judges and prosecutors
against any act of interference in
professional or related activities which
could affect their independence or
impartiality in solving cases, in
accordance with Law no. 304/2004 on
judicial organization and against any act
that would create suspicions regarding
them.

Also, the respective sections of the
Superior Council of Magistracy defend the
professional reputation of judges and
prosecutors. Reports on the defence of
the independence of the judiciary system,
viewed as a single entity, will be settled
on request or ex officio by the Plenum of
the Superior Council of Magistracy.

(2) The Plenum of the Superior
Council of Magistracy, sections, president
and vice-president of the Superior Council
of Magistracy, ex officio or at the request
of the judge or prosecutor, shall order the
Judicial Inspection for the execution of
certain verifications, in order to defend the
independence, impartiality and
professional reputation of judicial officers.

(3) In situations where the
independence, impartiality or professional
reputation of a judge or prosecutor is
affected, the corresponding section of the
Superior Council of Magistracy takes the
necessary measures and ensures their
publication on the website of the Superior
Council of Magistracy. Also, it may notify
the competent institution of its decision
on the measures that are imposed or
order any other appropriate measure,
according to law.

(4) The judge or prosecutor who
considers that her/her independence,
impartiality or professional reputation is
affected in any way may address the
Superior Council of Magistracy, the
provisions of paragraph (2) being applicable.
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(5) At the request of the targeted judge
or prosecutor the press release published
on the website of the Superior Council of
Magistracy will be posted at the institution
where he/she works and/or published on
the institution’s website.

(6) The Superior Council of Magistracy
ensures the obeying of the law and the
criteria of professional competence and
ethics in the professional career
development of judges and prosecutors.
(7) The competence of the Plenum of the
Superior Council of Magistracy and of its
sections regarding the career of judges
and prosecutors shall be exercised in
compliance with the provisions of Law no.
303/2004 on the statute of judges and
prosecutors, republished, with amend-
ments and Law no.304/2004, republished,
with amendments.”

Law no. 234/2018 diminished the
competencies of the SCM Plenum in
defending the professional reputation of
judges and prosecutors, transfering these
competences to the two sections, even
though this measure is against the
provisions of the Constitution.

Even if the Venice Commission’s
Opinions constantly converge towards the
division of careers in magistracy, the only
form in which strict division can be
achieved between judges and prosecu-
tors, without the risk of having such
amendments declared unconstitutional is
a constitutional review.

Modifying the organic law is not a
proper way to change the role and
attributions established by the Constitu-
tion for the SCM as a collegial body,
respectively for its sections, as structures
with attributions in the field of disciplinary
liability. At most, these provisions can only
establish other mechanisms that can be
used by SCM as a collegial body in

achieving its role as a guardian of the
independence of the judiciary.
Rearranging roles and responsibilities
between the SCM Plenum and the SCM
Sections leads to the deterioration of the
constitutional role of the SCM and to
bypassing the constitutional attributions
specific to the Sections, contrary to article
125 paragraph (2), article 133 paragraph
(1) as well as article 134 paragraphs (2)
and (4) of the Constitution.*%®

To truly understand the constitutional
competencies of the two sections of the
Superior Council of Magistracy in relation
to the general constitutional role of the
Plenum of the Superior Council of
Magistracy, we need to study the
provisions of article 133 paragraph (2)
letter a) and of article 134 paragraph (2)
of the Constitution.

The corroborated analysis of the two
constitutional texts reveals the fact that
the two sections of the Superior Council
of Magistracy are not made up of all
members of the SCM, but only the 14
members elected in the general
assemblies of judicial officers and
validated by the Senate. Nine judges are
part of the Section for judges and five
prosecutors are part of the Section for
prosecutors. The constitutional role of the
sections is regulated in article 134
paragraph (2) of the Romanian
Constitution, according to which the
Superior Council of Magistracy fulfills the
role of a court in the field of disciplinary
liability for judicial officers, through its
sections, according to the procedure
established by its organic law.

From these we can reasonably inferr
that the constituent Ilawmaker
unequivocally established that the role of
the sections of the Superior Council of
Magistracy exclusively covers the field the

405 See the viewpoints drafted by the Romanian
Judges’ Forum Association, available at web page
web http://www.forumuljudecatorilor.ro/wp-content/
uploads/FJR-Aspecte-privind-prevederi-din-

legile-justitiei-neconforme-Constitutiei-sau-

tratatelor-internationale.pdf [last consulted at

05.05.2019].
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disciplinary liability of judicial officers as
a specific, particular element of the
general role of the Superior Council of
Magistracy, which as a whole is the
guardian of the independence of the
judiciary.

This is precisely the reason why when
the notion Superior Council of Magistracy
is used, the constitutional lawmaker
referrs to the Plenum of the Superior
Council of Magistracy and when it
regulates the disciplinary liability of
judicial officers (judges and prosecutors),
the lawmaker expressis verbis refers to
the sections of the Superior Council of
Magistracy.

In this regard, we must stress the fact
that the special competence in
disciplinary matters bestowed upon the
sections of the SCM represents a potent
guarantee for ensuring the role of the
Superior Council of Magistracy as a
protector of the independence of the
judiciary, as it establishes the fact that
judges and prosecutors will be tried in
disciplinary matters without any external
influence, exclusively by their own elected
representatives.

Thus, as long as the Romanian
Constitution provides general compe-
tence for the Plenum of the Superior
Council of Magistracy as a collegiate and
representative body, and only a limited
competence for its sections, it is
unconstitutional for this status quo to be
changed via an organic law.

If the contrary were true, that would
mean that one could, in theory, create two
de facto structures of the Superior Council
of Magistracy — one for judges and one
for prosecutors.

On the one hand, this legislative
solution would defy the constitutional role
established by the constituent lawmaker
for the Superior Council of Magistracy as
a single constitutional authority
representative for judicial officers and, on
the other hand, would lead to significant

accentuation of decisional “corporatism”
of the sections, which would affect not
only the independence of justice, but also
the constitutional principle of loyal
cooperation within the judicial authorities.

According to this principle, decisions
that concern the independence of the
judicial authorities, except those in
disciplinary matters, shall be taken in the
Plenum, with the participation of
representatives of the judicial officers, as
well as of the representatives of the
institutions with significant attributions
within and with respect to the judicial
authority (the president of the High Court
of Cassation and Justice, the general
prosecutor of the Prosecutor’'s Office
attached to the High Court of Cassation
and Justice and the Minister of Justice),
as well as a representatives of the civil
society. In other constitutional systems,
where the constituent lawmaker intended
to mark a clear distinction between the
professional body of judges and the
professional body of prosecutors, distinct
legal councils were created by the
Fundamental Law.

Opinion no. 10 (2007) of the
Consultative Council of European Judges
(CCJE) to the Committee of Ministers of
the Council of Europe on the Council of
Justice at the service of society, regarding
the protection of the image of justice, sets
out the following elements:

“80. In Opinion no. 7 (2005) the CCJE
recommends that Member States
establish, as a whole, programs aimed at
not only informing the public about justice,
but also defining a more just idea of the
judge’s role in society. The CCJE
considers that the courts themselves
should be recognized as suitable bodies
to put into practice programs that aim to
improve understanding and trust of the
society to its judicial system. At the same
time, a coordination role of the different
local initiatives, as well as the promotion
of nationwide popularization programs,
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should be assigned to the Council of
Justice, which may also join to the
services of professionals who are
accustomed to their exercise, to meet a
complex need of information.

81. Also, in Opinion no. 7 (2005), the
CCJE alludes to the role of an
independent body — which might even be
the Council of Justice or one of its
committees, if necessary, with the help
of media professionals — to solve the
difficulties caused by the coverage of
judicial press cases or encounters with
journalists fulfilling their mission.

82. Finally, in the same Opinion, the
CCJE considers that when a judge or a
court is challenged or attacked by the
press (or by political actors through mass
media), the judges involved should refrain
from reacting using the same channels,
but it would be desirable that either the
Council of Justice or a judicial authority
be able to react quickly and effectively to
such disputes or attacks if needed.

83. The Council of Justice should be
empowered not only to express its views
publicly, but also to take all useful steps
to the public, public authorities and, where
necessary, courts, to defend the
reputation of the judicial institution and/
or its members.

84. The Council of Justice may be the
body capable of playing a more direct role
in protecting and promoting the image of
justice, this role involving finding a
balance between conflicting rights and
freedoms, social and political actors and
the media, on the one hand, and the
public’s interest in an independent and
efficient judiciary system, on the other
hand.”

2. Jurisprudential principles on the
freedom of speech, independence,
impartiality or professional reputation
of judges and prosecutors

The law does not define the notion of
“a good reputation”, which is, according

to article 14 paragraph 2 letter c) from Law
no. 303/2004 on the status of judges and
prosecutors, one of the conditions of entry
into the profession. However, the
jurisprudence in the matter stated that
good reputation represents a set of
elements that give the person the prestige
necessary to conduct the activity of
judicial officer (favorable public opinion
about a person or her actions, positive
perception of moral and professional
conduct in the social environment). By
way of interpretation, however, the High
Court of Cassation and Justice, the
Administrative and Fiscal Complaints
Division, in decision no. 4600 of 17
December 2018, delivered in file no. 657/
45/2016 decided that “it cannot be entirely
ruled out that a person who has
committed an intentional criminal act can
be appointed a judge, regardless of the
sanction applied’.

Unlike the notion of “good reputation”,
professional reputation (to which the text
of article 30 paragraph 2 of Law no. 317/
2004 refers) is an essential value in the
exercise of the function and, at the same
time, it represents the opinion the judicial
officer creates in the collective
consciousness about how he/she
exercises the profession, being closely
related to independence, impartiality and
integrity, values which each judge must
manifest in the exercise of her profession.
The SCM has consistently held that “the
judge’s reputation implies an obligation
to have a general exemplary conduct,
which corresponds to the right to enjoy
good reputation in society, the judiciary
system and the professional body and,
on the other hand, the obligation for the
State to ensure that the judicial officer’s
reputation is maintained when certain
facts are likely to affect her prestige and,
consequently, her authority in exercising
the profession” (see, for example,
Decision of the SCM Plenum No.45/21
January 2016).
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In analyzing issues concerning
safeguarding the body of judicial officers
against acts which prejudice indepen-
dence, impartiality or professional
reputation, one cannot ignore to take into
account the principle of freedom of
speech, inviolable under article 30 of the
Romanian Constitution and guaranteed
under article 10 of the European
Convention of Human Rights. Neither
judicial officers (judges and prosecutors),
nor national courts, like other public
institutions, are immune to criticism and
control from society, but there must
always be a clear distinction between
criticism and insult. If the sole intent of
any form of expression is to insult the
court or members of a court, the
application of a appropriate and
proportionate penalties will not, in
principle, constitute a violation of article
10 paragraph 2 of the Convention (Ska’ka
v. Poland, no. 43425/98, judgment of 27
May 2003, paragraph 34).406

The ECHtR has stated, repeatedly,
that it always takes into consideration the
special role of the judicial system in
society; as protectors of of justice, judicial
officers need the trust of citizens. From
this perspective, it could be necessary to
protect them from destructive attacks
without a serious basis, more so given
the fact that the reserve requirement
prohibits the respondent judges from
reacting (Rizos and Daskas v. Greece,
no. 65545/01, judgment of 27 May 2004,
paragraph 43).

The press is one of the means by
which politicians and the public opinion
can check if the judges exercise their high
responsibilities in accordance with the
basic purpose of the mission entrusted
to them. However, the press must always
take into account the role of the judiciary

in society. As the protector of justice, a
fundamental value in the rule of law
principle, its actions need the confidence
of the citizens. It may also be necessary
to protect it against destructive attacks
that are devoid of serious cause,
especially considering the fact that judicial
officers concerned are (more or less)
forbidden to react.

The Court reiterated that problems
with the functioning of the judiciary system
are matters of public interest, and their
debate enjoys the full protection of article
10. However, the Court emphasized the
special role in society of the judiciary,
which, as a protector of justice, a
fundamental value in the rule of law
principle, must enjoy the public’s trust to
successfully fulfill its purpose. It may be
necessary to protect this trust against
destructive attacks that are clearly
unfounded, especially from the point of
view of the fact that judges who are being
criticized are being held up by the duty of
discretion that prevents them from doing
so (see Prager and Oberschlick v. Austria,
no. 15974/90, judgment of 26 April 1995,
paragraph 34). The expression “authority
of the judiciary system” includes, in in
particular, the premise that the courts are
a forum for settling disputes and settling
the guilt orinnocence of a person accused
of committing an offense and are
accepted by the general public in this
respect (see Worm v. Austria, no. 22714/
93, judgment of 29 August 1997,
paragraph 40).

The stake in the protection of the
authority of the judiciary system is the
trust that the courts must inspire in a
democratic society to the accused when
criminal proceedings are conducted, as
well as to the general public (Fey v.
Austria, no. 14396/88, judgment of 24

408 The jurisprudential aspects of this study are
taken by Vasile Bozesan, Dragos Calin, Florin
Mihaita, lonut Militaru, Dorin Pan&, Politicieni,

jurnalisti, magistrati. Limitele libertatii de
exprimare. Comentarii si jurisprudenta, Editura
Hamangiu, Bucuresti, 2014, p. 63 et seq.
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February 1993). For this reason, the Court
has held that it is up to the judiciary
system to act with discretion in exercising
freedom of speech in all cases where the
authority and impartiality of the judiciary
system might be affected (Wille v.
Liechtenstein, no. 28396/95, judgment of
28 October 1999, paragraph 64).

If the defence lawyer accused the case
prosecutor of an illegal behavior, but this
criticism only concerns the strategy in
leading the prosecution, the way in which
he performed her duties in the specific
case and not generally her professional
or other qualities, even if there were some
misplaced terms, the prosecutor has to
tolerate very broad criticism from her
adversary, in her capacity as a defence
lawyer, especially as the arguments did
not leave the courtroom (Nikula v. Finland,
no. 31611/96, judgment of 21 March
2002).

An article which merely seeks to
satisfy the audience’s curiosity about
aspects of a person’s private life without
contributing to a general interest debate
requires a stricter interpretation of
freedom of speech (Société Prisma
Presse v. France, no. 66910/01 and no.
71612/01, judgment of 1 July 2003).

In cases where the right to privacy,
protected under article 8 of the
Convention, and freedom of speech,
guaranteed under article 10, must be
balanced it is necessary to analyze the
contribution of photographs or articles to
a debate of general interest. In a context
in which photographs present a person —
even a public figure — in her/her daily
activities of a purely private nature and,
moreover, were made without her
knowledge and consent, her right to
privacy is violated (Von Hannover v.
Germany no. 1, no. 59320/00, judgment
of 24 June 2004).

The press is one of the means by
which politicians and the public can check
if judges exercise their high respon-

sibilities in accordance with the basic
purpose of the mission entrusted to them.
However, the publication of an article
generalizing criticism of judges, of an
excessive extent, in the absence of a
sufficient factual basis, in the sense that
they have violated the law or, at least,
violated their professional obligations,
does not affect only the reputation but also
undermines public confidence in the
integrity of judicial officers in general
(Prager and Oberschlick v. Austria, no.
15974/90, judgment of 26 April 1995).

In a democratic society, citizens can
criticize the administration of justice and
the officials involved in its realization, but
criticism has to respect certain limits.
Even if certain statements can be
considered as valuable rulings, bribery
and abuse of service exceed this level of
criticism, since they are not based on any
evidence (Le$nik v. Slovakia, no. 35640/
97, judgment of 11 March 2003).

It can be considered an unlawful
interference in the exercise of freedom of
speech, as guaranteed under article 10
of the Convention, condemning a person
for having stated in an interview with a
newspaper that, following a Constitutional
Court ruling, “total anarchy will reign
regarding the organization of lawyers, as
a profession” and that asks whether the
Constitutional Court itself is constitutional
and if the judges of the Constitutional
Court “do not consider the European
Court of Human Rights an authority”
(Amihalachioaie v. Moldova, no. 60115/
00, judgment of 20 April 2004).

The limits of admissible criticism are
wider when the targets are officials who
act in the exercise of their official duties.
Therefore, by criminally convicting a
newspaper editor for the slander of
training judges in an article about the
press conference organized on the
criminal investigation in a delicate case,
which had very important media
coverage, article 10 of the Convention,
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which protects freedom of speech, had
been violated(July and SARL Libération
v. France, no. 20893/03, judgment of 14
February 2008).

Freedom of speech applies to lawyers
who have the right to speak in public about
the functioning of justice, but criticism
must not exceed certain limits. Given the
key role of lawyers in this area, they
should contribute to the proper functioning
of the judiciary system and, therefore, to
the trust in the public prosecutor (Morice
v. France, no. 29369/10, judgment of 11
July 2013).

The publication of the jurisprudence
of the courts together with comments by
the the person who collected the case law,
as well as the issuing of opinions that are
personal, legal or concrete case law
matters, is not an illicit act, but a manife-
station of the right of each individual to
communicate ideas, opinions, information
without the interference of public
authorities. Moreover, in the case where
the aspects of the person’s private life are
not covered, but aspects of her
professional life, as it is a legal, scientific
discussion, whose purpose is to express
an opinion considered pertinent to a
problem as a matter of fact, civil liability
cannot be triggered (First Instance Court
Sector 5, Bucharest, civil sentence no.
5291 of 12 June 2012).

The allegations made on alleged
unlawful acts committed by a person
relating to her position as a prosecutor,
which constitute serious and actual
circumstances go beyond mere
speculations, with the tone of some
well-known, well-known information have
the character of an unlawful act, as the
article incriminated far exceeds the
framework of a challenge or exaggeration,
containing factual statements that were
proved real (Bucharest Court of Appeal,
9th Civil Section, civil decision no.177/R
of 28 April 2011).

The incisive tone of the author of an
article falls within the legitimate
framework of freedom of speech, without
constituting an illicit act, seen as a
violation of the rule of law principle an
objective capable of damaging the
subjective right to the public image of a
person. There is no doubt that the right to
free expression must be exercised in
good faith and according to the law but
the limits of the freedom of speech
through the press must not be interpreted
restrictively so as to negatively affect it
the citizen’s right to information (First
Instance Court Sector 2 Bucharest, civil
sentence, no. 4819 of 11 June 2007).

Articles written in a pamphlet style,
containing a series of satirical
comparisons and metaphors, in which
journalists are guilty of certain moral
hardships, conceptions, negative aspects
of social reality, character traits of a
person through which direct accusations
are not brought, in the sense of
committing acts of a criminal nature, do
not go beyond the notions of freedom of
speech, freedom of opinion, and are not
illicit facts (First Instance Court Sector 1
Bucharest, civil sentence no. 11389 of 10
June 2011).

There is no bad faith when journalists
analyzed and reproduced in the article
published, in a journalistic discourse on
topics of public interest, information taken
over from official sources, namely acts
originating from public institutions,
essentially decisions of the courts and
solutions given by criminal prosecution
bodies in the case files which injured party
has been investigated, taking due care in
the circumstances data to verify the
authenticity of the allegations and
showing good faith, providing reliable and
accurate information based on accurate,
ethical facts journalist (First Instance
Court Sector 1, Bucharest, sentence no.
1303 of May 18, 2006).
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The fact that the moderators of the
show did not make any claims that might
be damaging to a person’s image, did not
accuse him of her/her address and was
respected the principle audiatur et altera
pars does not remove their obligation to
intervene in the sense drawing a
reasonable limit on those declared in a
public broadcast, to the extent who find
that they do not have sufficient evidence
to tell to the person concerned facts
whose real character is still under the sign
of uncertainty (First Instance Court Sector
2 Bucharest, Civil sentence no. 12239 of
7 December 2010).

The actions of the courts, which are
the protector of justice and whose mission
is fundamental in the rule of law, require
public trust. It is therefore necessary for
judges to be protected against unfounded
attacks, especially since the duty of
discretion forbids judicial officers to react
(De Haes and Gijsels v. Belgium,
judgment of 24 February 1997, paragraph
46).

A court order prohibiting a newspaper
and a journalist from publishing
information on the accident involving a
judge or related court proceedings up to
the ruling of the defamation case is
disproportionate in breach of Article 10
of the Convention (Obukhova v. Russia,
no. 34736/03, judgment of 8 January
2009).

Il. Defending the independence,
impartiality or professional reputation
of judges and prosecutors by the
Superior Council of Magistracy during
2015-2016

Report from the Commission to the
European Parliament and the Council on
the progress made by Romania under the
Cooperation and verification mechanism

of 27 January 2016 and the related
Technical Report found that in the year
2014, the Superior Council of Magistracy
issued 11 rulings to defend the
independence of the judiciary system and
19 rulings defending her/her professional
reputation judicial officers, and, in 2015,
issued 16 resolutions to defend
independence of justice and 10 rulings
defending its professional reputation,
independence and impartiality of judicial
officers (judges and prosecutors).

The Judicial Inspection Division for
Judges has 17 complaints filed by the
Superior Council of Magistracy, among
which, for example: through case
no.2024//1214/D1J/2015%%7 Superior
Council of Magistracy asked the Judicial
Inspectorate to verify to determine
whether and how the extent of the
independence of the judiciary system as
awhole has been affected the statements
made by the former President of Romania
on a TV show in Romania dated 6 April
2015, in which he made several
references to the activity of some judicial
officers, as well as other activities carried
out within the judiciary system, taken over
subsequently by the media. By Decision
no. 415/29.04.2015, the Plenum of the
Superior Council of Magistracy
appropriated the conclusions of the
Judicial Inspection and accepted the
request, that the statements of Mr T.B.
made during the show “U.C.”, broadcast
on the B1TV television station on 31
March 2015, as well as the comments
posted on the page socializing Facebook
on 02.04.2015 by the lady communication
team deputy E.G.U. and taken over by
the media are affecting independence,
impartiality judicial officers handling the
cases concerning Mrs. E.G.U., as well as
the judiciary system as a whole.

407 The data are taken from the Annual Reports
on the SCM activity published on the web page http:/

/old.csm1909.ro/csm/index.php?cmd=24 [last
consulted on 12.05.2019].
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At the same time, the statements
issued in the public space of the former
President of Romania, T.B., in the “X-P.”
broadcast on 06.04.2015 on the B1TV
television station affect the independence,
prestige and the credibility of justice with
the consequence of undermining its
authority, including the judiciary system
as a whole; through work no. 3219/6/
1940/D1J/2015, Superior Council of
Magistracy asked the Judicial
Inspectorate to perform checks to
determine whether and to what extent the
independence of the judiciary system in
the its whole and if the statements made
by Prime Minister V.V.P. on the evening
of June 1, 2015, in a show, are likely to
affect prestige and the credibility of
justice. By Decision no. 659/22.06.2015,
Plenum of the Superior Council of
Magistracy appropriated the conclusions
of the Judicial Inspection and accepted
the request; through the work no. 1268/
01/317/DIP/2015, the Superior Council of
Magistracy, by its ruling no. 181/
19.02.2015, requested the Judicial
Inspection to carry out checks on the
defence of the independence of the
judiciary system as a result of the
statements of 14.02.2015, made by Mr.
C.P.T. — The President of the Romanian
Senate, regarding the rejection of the
request for waiver of the parliamentary
immunity of Senator V.V.. By Decision no.
255/19.03.2015 The Plenum of the
Superior Council of Magistracy has
appropriated the proposal of the Judicial
Inspection in the sense that the
statements issued in the public space by
the President of the Romanian Senate are
likely to prejudice the independence,
prestige and credibility of justice, with the
consequence of undermining its authority,
including of the Judiciary system as a
whole.

The European Commission noted that
“the successful conclusion of the criminal
investigation and prosecution condem-

nation of a large number of well-known
Romanian politicians for corruption
high-level is a sign that the underlying
trend in terms of independence justice is
positive and that no person committing
an offense is in any position above the
law. There has also been a reaction to
this trend: they remain common criticism
of judicial officers expressed by politicians
and the media as well lack of respect for
court rulings. This year (2015), there was
a increasing the number of requests for
defence of the independence of the
judiciary system, following attacks in the
media and by politicians, including the
Prime Minister and the President of the
Senate. There have also been cases of
pressure on judges of the Constitutional
Court. As mentioned in the 2015 report,
in the run-up to the election of the
President of Romania, there were signs
of change in the sense of a more
responsible approach. But it dissipated in
spring, especially following the opening
of the National Anticorruption Directorate
(NAD) an investigation targeting the prime
minister. Critics have personally targeted
both the chief of NAD, as well as that of
the High Court of Cassation and Justice
(HCCJ). In 2015, the Superior Council of
Magistracy (SCM) and the Judicial
Inspection continued to defend
independence of the judiciary system and
professional reputation, independence
and impartiality judicial officers. There are
still many examples of SCM notifications
of attacks in the media and from
politicians, and therefore the SCM had to
issue more critical communications about
them. However, the SCM cannot provide
a level of media coverage of its press
releases equivalent to what they were
enjoyed initial criticism and, beyond this
moral support, the SCM does not provide
financial aid or legal judicial officers who
request repairs in court. (...)

In 2015 (author’s note), the role of the
SCM as an institution that defends the
independence of the judiciary system is
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already established. Most requests to
defend the independence of the judiciary
system are now initiated by the SCM itself,
without receiving a request from the
judicial officers concerned. The SCM has
explained that, since some of the
criticisms concern the institutions or the
judiciary system in general, the decision
to initiate the action should not be left to
the judicial officer — especially when the
cases are still pending. The role of the
SCM was also supported by other
institutional actors: a request to defend
the independence of the judiciary system
was presented after a unanimous vote of
the General Prosecutors’ General
Assembly in the NAD, and another was
presented by the Minister of Justice. The
SCM is trying to make its actions known
in this area by issuing press releases. The
MCV Report of 2015 highlighted the
difficulty of providing an equivalent level
of advertising with the initial criticism to
the SCM press statements. Although
SCM rulings are always transmitted to the
National Audiovisual Council, this has not
always led to the adoption of effective
reparation measures or the correction of
information by the media channel that has
launched or took over the attacks. It can
be noted that in other Member States
there are legal obligations to give the right
of reply and the positions thus expressed
must be published in such a way that they
have a comparable level of visibility in
accordance with the positions of the
Council of Europe and the case law of
the Court European of Human Rights.

In 2016, the SCM issued 20 rulings
defending the independence of the
judiciary system and 20 rulings defending
the professional reputation, indepen-
dence and impartiality of judicial officers,
most of them as a result of attacks on
NAD prosecutors. The average response
time was 31 days.

According to the data from the SCM
Activity Report, during the year 2016, the

Judicial Inspection Division for Judges
registered 4 complaints by the Superior
Council of Magistracy, aiming to defend
the independence and impartiality of the
judiciary system, all four complaints being
admitted by Plenum of the Superior
Council of Magistracy, including the
request of the SCM to carry out checks
on the defence of the independence of
the judiciary system, as well as the
prosecutors within the National
Anticorruption Directorate following the
statements of the EU lady, published in
the media. By Decision no. 690/
07.06.2016, the Plenum adopted the
conclusions of the Report of the Judicial
Inspection in that it affected the
independence of the judiciary system as
awhole, as well as the prosecutors within
the National Anticorruption Directorate. In
the reference period, 22 complaints from
the Superior Council of Magistracy were
filed at the Directorate for Judicial
Inspection for Prosecutors, having as
object the defence of the independence
and impartiality of the judiciary system,
of which 19 were admitted by the Plenum
of the Superior Council of Magistracy, a
rejected application, and two papers have
were connected. Among other things:
referral to the Superior Council of
Magistracy based on the request of the
National Anticorruption Directorate to
carry out checks on the defence of the
independence, impartiality of the
prosecutors and the judiciary system as
a whole in relation to the opinions
expressed in the “Sinteza zilei”, broadcast
by Antena 3 on the evening of July 12,
2016. Plenum of the Superior Council of
Magistracy, by Decision no. 1007/
23.08.2016, took the conclusions of the
Judicial Inspection Report, in the sense
that the telephone intervention of Mr. D.P.
in the 12 July 2016 issue, and the views
expressed by the moderator of the
broadcast are likely to affect the
independence and impartiality of
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prosecutors and the independence and
prestige of the judiciary system; referral
to the Superior Council of Magistracy in
connection with the request made by the
National Anticorruption Directorate for
verification of the independence of the
judiciary system in relation to the
statements made in connection with the
statements made by Mr N.E, member in
the Parliament of Romania, at Antena 3,
dated 11 July 2016 and taken over by
many televisions publications. By
Decision no. 1009/23.08.2016, the
Plenum adopted the conclusions of the
Judicial Inspection Report in the sense
that the statements by Mr N.E., deputy,
are likely to undermine the independence
of the judiciary system, within which the
NAD prosecutors operate; referral to the
Superior Council of Magistracy in
connection with the request made by the
National Anticorruption Directorate for
verification of the independence of the
judiciary system as a result of the
statements made by Mrs. VLO, mayor of
Craiova, made at Antena 3 on the date of
19 July 2016 and taken over by most
media outlets. Plenum of the Superior
Council of Magistracy, by Decision no.
1076/19.09.2016, has taken the
conclusions of the Report of the Judicial
Inspection, in the sense that the
allegations issued in the public space by
Mrs. V.L.O. are likely to affect the
independence, prestige and credibility of
justice; referral to the Superior Council of
Magistracy for verification of the
independence of the judiciary system in
relation to the statements made by Mr
T.B. and other persons close to the former
President in several television
appearances. The Plenum of the Superior
Council of Magistracy, by Decision no.
1389/14.11.2016, he accepted the
conclusions of the Judicial Inspection
report in the sense that the statements
made by the former President of
Romania, as well as by the EU Member,

deputy in the Parliament of Romania, in
several television appearances, are likely
to produce an impact negatively on the
credibility of the judiciary system,
undermining the independence of NAD
prosecutors and the independence,
prestige and credibility of justice as a
whole.

Report from the Commission to the
European Parliament and the Council on
the progress made by Romania under the
Cooperation and Cooperation Mechanism
January 25, 2017, and the related
Technical Report noted the following:

“Although SCM rulings are always
passed to the National Audiovisual
Council, there has been no progress in
taking action effective repairs or
correction of information by the media
channel that launched or which took over
the attacks. This is a consequence of
more general issues related to freedom
of speech in accordance with Council of
Europe standards and with ECHR
jurisprudence. While the broader subject
of media regulation and others taking the
remedies is itself outside the scope of the
MCV, there is a direct connection with the
independence of the judiciary system.
The new SCM and the new government
could, also follow the application of the
recommendation to explore the possibility
of putting in practice a more robust
mechanism so that the SCM can support
the judicial officers who want to defend
themselves in court or defend them in
court. (...) Recommendation: Ensure that
in the Code of Conduct for MPs, which is
being drafted in Parliament, there are
clear provisions on mutual respect
between the institutions and it is clear that
lawmakers and the process Parliamen-
tarian must respect the independence of
the judiciary system. A Code of Conduct,
similarly, it could be adopted for ministers.
The SCM should still report with on the
measures taken to defend the indepen-
dence of the judiciary system and to
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defend it reputation, independence and
impartiality of judicial officers and could
hold a debate in which the Government,
the Parliament and the National
Audiovisual Council will publish or invited
to respond to the report. (...)

In Romania, the number of judicial
officers seeking redress in court is low.
The SCM does not provide any support
to substantively support a SCM decision
through providing legal or financial
assistance to judicial officers in such
situations (there are cases in other
Member States in which judicial officers
receive counselling and assistance to
initiate a cessation action or to file a
complaint criminal proceedings) or by
initiating an action in court on its own
behalf. The NAD Chief Prosecutor has
sued the television station “Antena 3” for
allegations made in a television program,
requesting moral damages amounting to
1 million lei and payment of costs. In
October 2015, the Bucharest Court of
Appeal condemned “Antena 3”7 in
communicating the ruling to the post
television and condemned journalists to
pay moral damages worth 250,000 lei.
The ruling is not final. Another approach
used in other Member States was to
invest in media training courses for
judicial officers or to appoint for each
institution judges or prosecutors as
spokesmen with training in the field. Until
now, there have been few such measures
in Romania.”

It is worth noting that the High Court
of Cassation and Justice — administrative
and fiscal contentious (from the
composition part of the future member of
the SCM, even chairman of the SCM in
2018), by decision no. 2869/27 October
2016, established two press articles that

made allegations relating to the profe-
ssional competence of a judge, imputing
to him that he would be “executing
orders”, being called “executing”,
respectively that it would have delivered
a ruling without deliberating with the other
member of the panel, they had a purpose
informing the public about a subject of
general interest, being the equivalent of
a journalistic freedoms that include the
possible use of a certain amount of
exaggeration, even of challenge.

lll. Defence of the independence,
impartiality or professional reputation
of judges and prosecutors by the
Romanian Superior Council of
Magistracy between 2017 and April
2019

1. Elected members of the
Romanian Superior Council of
Magistracy. Candidacy projects

The current Superior Council of
Magistracy was elected in the autumn of
2016, with the mandate coming to an end
in early 2022. Also, after several delays,
the Senate appointed the two members
of the Superior Council of Magistracy
representing civil society at the beginning
of September 2017, until that time the
composition is incomplete.

The High Court of Cassation and
Justice is represented by judges Mariana
Ghena and Simona Camelia Marcu, who
also served as chairperson of the Superior
Council of Magistracy.

In her nomination for the presidency
of the SCM in January 201848 (in which
some of the issues raised in the
nomination for the dignity of the SCM
member in 2016), Simona Camelia Marcu
said her mandate would be “growth of the

408 |n order to see more details go to the
webpage https://www.google.com/url?sa=t&rct=
j&g=&esrc=s&source=web&cd=5&ved=2ah
UKEwj1_IThr8TcAhVJOJoKHQgIB8sQFjAEeg

QIBBAC&url=https%3A%2F %2Fwww.csm1909.
ro%2FDownload. aspx%3Fguid%3Ddaa3cbc5-
al04a-4baa-aa60-94053431e88f%257ClInfo
CSM&usg=A0vVaw1p6by 8IS1jeePhmEJ81g5r
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degree of public confidence in the
judiciary system. The Council will
continue to use the legal means regulated
by Law no. 303/2004 and by Law no. 317/
2004, in order to guarantee the
independence of the judiciary system,
with quicker reactions against any
attacks or interference in the act of
justice in the activity courts and
prosecutors’ offices or the Council, as
well as for discouraging such actions.
Rapid reaction is essential because it
demonstrates judicial officers and
public opinion’s firmness in defence
of the independence of justice, and the
passing of a long time weakens both
the interest for the generating fact as
well as the positive effects of the
Council’s intervention.”

In the 2016 SCM membership
application, Mariana Ghena, proposed,
among others, “the restoration of the
judge’s professional prestige, which must
be landmark of professionalism and
morality, the establishment of a dialogue
mechanism between the powers of the
state, increasing the transparency of the
activity of the Judicial Inspection.”

Judges from the courts of appeal are
represented in the Superior Council of
Magistracy by Lia Savonea (Bucharest
Court of Appeal), Nicoleta Tint (Brasov
Court of Appeal) and Andrea Chis (Cluj
Court of Appeal).

Lia Savonea, the current chairman of
the SCM, has proposed, through the
candidacy*%° project to change the SCM
image at the “end of a repeated historical
failure”. Of note is the mentions that “the
inability to manage disagreements,
individualities, public positions contrary to
those assumed in plenary or section, the

climate of suspicion and mistrust, the
vedetisms, have strongly contrasted with
sobriety, with mature attitude, with the
responsibility that would have been
expected from members SCM. This
condition involves a risk of altering
changing hopes and, ultimately, to
weaken the legitimacy of the SCM.
Intentional or not, sometimes perhaps
unconsciously, the cardinal value of
respect for the other has been lowered to
a minimum threshold. Inside, it was made
a hypocritical campaign for respect,
against the backdrop of some actions that
betrayed more the disdain. Low rhetoric,
acid comment, noisy observation were
cultivated. Truth has been perverted into
a rating issue. Slowly slowly, competence
has lost its motivation because it has been
seen that it can be done without effort and
that endeavor does not necessarily lead
to success. Besides, the judges, the
representatives of others legal
professions speak too often, in order not
to be considered at least a serious signal,
about disregard, about the “ivory tower”
syndrome.”

Nicoleta Tint claimed*'?, among other
things, “to guarantee real independence
for each judge, to defend their
professional reputation and protect their
confidence society in judges (the speed
and firmness of the reaction, as well as
the realization advertising it under
conditions conducive to a comparable
level of visibility and impact with that of
defamatory actions are of a nature not
only to protect the trust of society in the
judiciary system, but also to create and
maintain the conviction of each judge that
he/she enjoys real and effective protection
from SCM)”, the Superior Council of

409 See web page https://www.universuljuridic.
ro/programul-jud-lia-savonea-putem- schimba-mai-
bine-sistemul-judiciar/[last consulted on
05.05.2019].

410 See web page https://www. universuljuridic.

ro/alegeri-csm-2016-program-judecator-nicoleta-m
argareta-tint-pentru-mai-multa-implicare-pentru-
echilibru-responsabilitate-buna-credinta-si-
onestitate-sistemul-judiciar/ [last consulted on
05.05.2019].
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Magistracy will initiate the actions of the
defending the independence of judges
and, implicitly, the judiciary system.

Andrea Chis has, through the
candidacy project, proposed increased
efficiency in the ex officio notification of
the pressure exerted on judges in certain
cases, as well as in the optimal resolution
of the defence of her or her independence
the professional reputation of the judge
(“I think the future council should: notice
ex officio, where appropriate, acts of
interference in the professional activity of
the judge; to settle in good time the
notifications to defend the independence
of the judge or the professional reputation
of the judge”)*'.

Judges from the district courts are
represented in the Superior Council of
Magistracy by Gabriela Baltag (Neamt
District court) and Evelina Oprina (lifov
district Court).

Gabriela Baltag argued*'?, among
other things, improving the status of
judges, a mandatory condition for
strengthening the judiciary system by
assigning the component of public dignity,
recognized by the other powers, but also
by those who hold office leadership at the
level of the supreme court and in the major
prosecutor’s offices, strengthening the
status prosecutors by excluding the
authority of the minister of justice and
hierarchical subordination — in otherwise,
to exclude them from the judicial officers
for lack of independence which is capable

of jeopardizing the independence of
judges.

Evelina Oprina, through the candidacy
project*'3, proposed as the Council
Superior Council of Magistracy, as a
disciplinary court, to be a balanced,
objective and prudent and to ensure for
the judiciary system a guarantee of the
protection of the judge against any
attempts at pressure or abuse, but also
assuring justice for the bills, for the public,
the confidence that judges make up an
elite body that does not tolerate and does
not accept conduct that is inconsistent
with the rigor, exigency and responsibility
of the mission entrusted to him.

Judges from the courthouses are
represented in the Superior Council of
Magistracy by Mihai Balan (Timisoara)
and Bogdan Mateescu (Ramnicu Valcea).

Mihai Balan argued*'4, among other
things, defining and defending the status
of judicial officers against any interference
in their activity.

Bogdan Mateescu proposed, through
the candidacy*'®, the efficiency of the
defence of independence the judiciary
system as a whole or in individual cases
(“it is the duty of every SCM member fo
react publicly, immediately, to any kind
of attitude to affect the independence of
the judiciary system; a member of the
Council cannot remain passive in the face
of attacks, in the obvious conditions of the
lack of efficiency of the defence procedure
system independence, which additionally

411 See web page https://www.avocatura.com/
stire/15552/proiect-de-candidat-pentru-csm-
andrea-chis-adoptarea-unui-cod-etic-liber-si-reve.html
[last consulted on 05.05.2019].

412 See web page https://www.universuljuridic.
ro/alegeri-csm-2016-judecator-gabriela-baltag-
principa lele-obiective-urmarite-cazul-alegerii-ca-
membru-csm/ [last seen on 05.05 .2019].

413 https://www.universuljuridic.ro/alegeri-
csm-2016-program-judecator-evelina-
mirela-oprina-independenta-este-inainte-de-
toate-o-problema-de-caracter/ [last consulted on
05.05.2019]. The project ends in the following way:

“I will therefore be a representative of all judges,
fair, impartial, brave, assumed and involved.”

414 See the web page https://www.
universuljuridic.ro/alegeri-csm-2016-program-
judecator-mihai-andrei-balan-principalele-
obiective-ce-urmeaza-fi-urmarite-cazul-alegerii-ca-
membru-csm/ [last consulted on 05/05/2019].

415 See the web page https://www.
universuljuridic.ro/alegeri-csm-2016-program-
judecator-judecator-mihai-bogdan- mateescu-
principalele-obiective-asumate-in-cazul-
alegerii-ca-membru-al- csm/ [last consulted on 05/
05/2019].
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involves an analysis of the part of the
Judicial Inspection, although sometimes,
especially in the case of political
statements, things are clear and the
applicable procedure only delays a
predictable position”).

Prosecutors are represented in the
Superior Council of Magistracy by Codrut
Olaru (Prosecutor’s Office attached to the
High Court of Cassation and Justice),
Cristian Ban (Prosecutor’s Office attached
to Bucharest Court of Appeal) — for the
prosecutor’s offices attached to the courts
of appeal, Florin Deac (Prosecutor’s
Office attached to Maramures District
court) and Nicolae Andrei Solomon
(Prosecutor’s Office attached to
Bucharest District court) — for the
prosecutor’s offices attached to the district
courts, namely Tatiana Toader
(Prosecutor’s Office attached to
Bucharest Courthouse of Sector 2) — for
the prosecutor’s offices attached to
courthouses.

Codrut Olaru has proposed, through
the candidacy project, the consolidation
of the statute the judicial officer of the
prosecutor (“sense in which the judicial
officer’s independence must be also
acknowledged by the judicial officer
prosecutor.)*'® Cristian Ban pursued the
realization of some regular meetings with
prosecutors’ associations and civil society
or consultation prosecutors, within a
reasonable time, on the proposed draft
legislative acts by SCM. Florin Deac
considered the prompt, efficient and real
defence of independence and image of
the judicial officers. Nicolae Andrei
Solomon proposed, through the
candidacy project*!?, proposed a quick

and appropriate response in the
interference situations a the legislature or
the executive in the field of activity of the
judicial authority (when the permissible
limits of political public discourse and
freedom of speech are exceeded
expression, the principles of the
separation of powers in the state and the
independence of the judiciary system as
a whole), the adoption of reactions in
those situations in which the media are
exerting pressure on judicial officers who
solving the causes with impact, engaging
in public debates on the field justice,
especially those concerning changes in
legal provisions with extensive scope
consequences on the work of justice or
the implementation of policies and good
practices for promoting integrity and
preventing corruption within the system
judicial. Tatiana Toader considered the
SCM members’ responsibility through the
presentation by each member of an
annual activity report, and the SCM to
participate, through a communication
specialist, in public debates on the state
of justice. Tatiana Toader considered the
SCM members’ responsibility through the
presentation by each member of an
annual activity report, and the SCM to
participate, through a communication
specialist, in public debates on the state
of justice.

2. Quantitative analysis of the
requests for defence of the
independence, impartiality or
professional reputation of judges and
prosecutors by the Superior Council
of Magistracy between 2017 and April
2019

416 See https://www.juridice.ro/462364/
consolidarea-statutului-procurorului-1.html si https:/
/www.juridice.ro/463732/consolidarea-
statutului-procurorului-2.html [last consulted on
05.05.2019].

417 See the webpage https://www.
universuljuridic.ro/alegeri-csm- 2016-program-
procuror-nicolae-andrei-solomon-principalele-
obiective-ce-vor-fi-avute-vedere-exercitarea-
mandatului-de-membru-al-csm/ [last consulted on
05.05.2019].
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The Commission Report to the
European Parliament and the Council on
the progress made by Romania under the
Cooperation and Verification Mechanism
of January 2017 recommended that the
SCM continue to report to the public on
the actions it has taken to defend the
independence of the judiciary system and
protect the reputation, independence and
impartiality of judicial officers.

According to the data provided by the
Annual Reports of the Superior Council
of Magistracy, in the year 201748, in the
Directorate for Judicial Inspection for
Judges 7 complaints were sent by the
Superior Council of Magistracy, having as
object the defence of the independence
and impartiality of the judiciary system,
and at the judicial investigation for
prosecutors has been recorded 12
complaints aimed at defending the
independence and impartiality of the
judiciary system. Also, at the Judicial
Inspection Department for judges, 13
complaints were filed in order to defend
the professional reputation of the judges,
and 11 prosecutors’ requests for defence
of the professional reputation,
independence and impartiality were
registered at the Directorate for judicial
inspection for prosecutors.

From 1 January to 5 December 2018,
at the Judicial Inspection Division for
judges there were 22 papers dealing with
the defence of independence and the
impartiality of the judiciary system, 16
referring to “requests formulated by a
judicial officer disciplined, currently
suspended from office, with a similar
object. “In the same reference period at
the Directorate for Judicial Inspection for
Prosecutors were registered 4
notifications sent by the Superior Council
of Magistracy, having as object the

defence of the independence and
impartiality of the judiciary system. At the
Judicial Inspection Directorate there were
36 complaints sent by the Superior
Council of the Judiciary system to judges
Judicial officers, having as their object the
defence of professional reputation. Of
these requests, “18 are formulated by a
disciplined disciplinary judicial officer,
currently suspended from office and
having a similar object.” Within the
Directorate for Judicial Inspection for
Prosecutors, 19 applications for
professional reputation, independence
and impartiality were filed by prosecutors.

In 2017, the SCM admitted 10
requests for defence of the professional
reputation of individual judicial officers or
the independence of the judiciary system
(7 requests plus an ex officio referral of
the reputation Prosecutor’s Section,
respectively 2 requests regarding the
independence of the judiciary system, one
being doubled by the ex officio notification
of the SCM President).

In 2018, the SCM admitted 10
requests for defence of the professional
reputation of individual judicial officers or
the independence of the judiciary system
(8 requests for reputation, respectively 2
requests regarding the independence of
the judiciary system, one of them being
appropriated by over 1500 judicial
officers).

In the first 4 months of 2019, the SCM
admitted 8 requests for defence of the
professional reputation of individual
judicial officers or the independence of the
judiciary system (8 requests plus an ex
officio referral to the SCM President for
reputation, the last judge of HCCJ being
referred to as the “man” of the SCM
President, ie a single request regarding
the independence of the judiciary system,
with over 700 judicial officers).

418 pyblished on http://old.csm1909.ro/csm/
index.php?cmd=24 [last seen on 12.05.2019].
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In total, in two years and four months
of mandate, the SCM has adopted fewer
decisions than the SCM earlier in 2014
(30) orin 2016 (40), i.e. an approximate

number of rulings issued only in 2015 by
the former SCM (26). In fact, the ratio
between the previous SCM and the
current SCM is close to 75% to 25%.

APPLICATIONS ADMITTED BY THE PLENUM OR THE SCM SECTIONS
W2014 mW2015 mW2016 mW2017 mW2018 M 20109 (firstfour months)

2018
L 8%

Regarding the duration of proceedings
of these requests, the average of two

months from registration, which existed
between 2015 and 2016, it was frequently
exceeded in the period 2017-2019.

The record is held by the Decisions of
the SCM Plenum no. 27, no. 28, no. 30
and no. 31/ 11.01.2018, whereby the
rejection of the professional reputation
claims was ordered approximately one
year after the date of the request
(petitioner Camelia Bogdan).

The decision of the Plenum no. 606/
24.05.2018 was adopted approximately
ten months after the date of the request
for defense of the professional reputation
(petitioner Viorica Costiniu).

The decisions of the Plenum no. 1032
and no. 1033/01.11.2018, which rejected
the defense of professional reputation,
were issued after about 8 months from
the date of the request (petitioners Giluela
Deaconu and Lucian Gabriel Onea).

By the decision of the Plenum
no.1040/13.11.2018 the application for
defense of the professional independence
was admitted after about 6 months from
the date of the request (petitioner Elena
lordache).

By the decision of the Plenum no.366/
27.03.2018 it was decided to reject the
application defence of the independence
of the judiciary system as a whole after
about 4 months from the date of
formulation (petitioner Laura Codruta
Kovesi, Chief Prosecutor, National
Anticorruption Directorate). Plenum
Decisions no. 500/25.04.2017 and no.
560/09.05.2017 were issued after about
three to four months from the date of the
defamatory deed (National Anticorruption
Directorate).

Regarding the time limit for publishing
the reasons for the rulings handed down
in the matter, the 30 days were generally
respected, but there were also notable
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exceptions, without any plausible
explanation for delays (Plenary Session
no. 433/19.04.2018 took over 170 days
for publication; decision Plenum no. 27/
11.01.2018 and Plenum Decision no.30/
11.01.2018 required over 160 days for
publishing; The decision of the Plenum
no.779/04.07.2018 needed more than 100
days for publishing; Decision of the
Plenum no. 1031/01.11.2018 required
over 70 days for publication; Decision of
the Judges Section no. 14/10.01.2019
and the Decisions of the Plenum no. 1040/
13.11.2018, no. 1032/01.11.2018, no.
1033/01.11.2018, no. 955/11.10.2018, no.
434/19.04.2018, no. 32/11.01.2018, no.
31/11.01.2018 and no. 26/11.01.2018
fook over 60 days for publication).
Regarding the number of votes cast
by SCM members, 9 rulings of the SCM
Plenum, 3 rulings of the Section for judges
and 6 rulings of the Section for
prosecutors were taken unanimously (for
the most part, taking notice of
renunciation petitioners for defence of
professional reputation). Most voted
adopted 59 decisions of the SCM Plenum
and 10 rulings of the Judges Section. The
Prosecutor’s Section has always
deliberated with a unanimous vote. There
were also abstentions from the vote (one
abstention — the Plenum Decisions no.
1275/07.12.2017, no. 604 and 605/
24.05.2018, no. 780/04.07.2018, no. 322/
20.03.2018, but also 2 abstentions —
Plenum Decisions 28, 29 30, 31 and 32/
11.01.2018, no. 366/27.03.2018), as well
as null votes (3 - Plenary Decisions
no.1032/01.11.2018 and no. 558/
15.05.2018; 1 — The Decisions of the
Plenum no. 433/19.04.2018, no.1032/
01.11.2018, no. 779/04.07.2018; Ruling

of the Judge Section no. 475/14.03.2019).
If in the case of the last ruling quotes it
can be presumed that the null vote
belongs to the SCM president, who
formulated it referral to the reputation of
a judge of the HCCJ described as the
“man” of the SCM President, for example,
in the case of the Decision no. 779/
04.07.2018, by which the Plenum the
request made by the Romanian Judges’
Forum Association and 1504 judges and
prosecutors, on an individual basis, the
existence of a null vote is
incomprehensible and can be qualified as
one refusal to fulfill the specific duties of
a member of the Romanian Superior
Council of Magistracy.

3. Qualitative analysis of the
requests for defence of the indepen-
dence, impartiality or professional
reputation of judges and prosecutors
by the Romanian Superior Council of
Magistracy between 2017 and April
2019

During all this time, the judiciary
system has been subjected to attacks not
met by politicians, whether defendants or
not, via channels media controlled by
them. The report on the state of justice
for 2018, published in May 2019 by the
Superior Council of Magistracy, notes as
vulnerability “intensifying the attacks
launched by politicians and the media at
the address of the judges “.41°

Indeed, the Venice Commission found
that “there are reports of pressure and
intimidation of judges and prosecutors,
including some senior politicians and
media campaigns,”#?® and the
Commission’s Progress Report on
Romania’s MCV of 13 November 2018

419 Available at http://old.csm1909.ro/csm/
linkuri/06_05_2019__94958_ro.pdf [last consulted
on 12.05.2019].

420 See the Venice Commission Opinion on
Amendments to Law no. 303/2004 on the status of

judges and prosecutors, Law no. 304/2004 on
judicial organization and Law no. 317/2004 on
Superior Council of Magistracy, CDL-AD (2018)017,
paragraphs 15 and 157.
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explicitly mentioned that “judges and
prosecutors continued to face attacks on
a person in the mass-media, not having
sufficient countermeasures.”*?!

By the Opinion of the Bureau of the
Consultative Council of European Judges
of April 25, 2019, issued at the request of
the Romanian Judges’ Forum Association
regarding the situation of the
independence of the judiciary system in
Romania, the repeated and unprece-
dented attacks of political actors against
judges in Romania (“any comments,
comments or remarks in Romania that go
beyond the limits of legitimate criticism
and seek to attack, intimidate or otherwise
pressure judges, or demonstrate
disrespect for them, using simplistic,
irresponsible or demagogic arguments, or
denigrating others way legal system or
judges as individuals”). CCJE stressed
that “powers executive and legislative (...)
must give all the necessary and
appropriate protection at that time when
court functions are threatened by attacks
or intimidations directed at members of
the judiciary system. The unbalanced
critical commentary of politicians is
irresponsible and causes a serious
problem because public confidence in the
system judiciary system can be
undermined involuntarily or deliberately.
In such cases, the judiciary system must
point out that such behavior is an attack
on the constitutional order of a democratic
state, as well as an attack on the
legitimacy of another state power. Such
behavior also violates international
standards.”??

Referring strictly to the SCM’s work on
the defence of the independence,
impartiality or professional reputation of

judges and prosecutors, the Report of the
Commission to the European Parliament
and the Council on the progress made by
Romania under the Cooperation and
Verification Mechanism of 13 November
2018 and the related Technical Report
noted the following:

“The Superior Council of Magistracy
has not been able to act as a factor
effective control and balance to defend
the independence of the judicial
institutions under pressure, an important
constitutional role highlighted in the
January 2017 report. The divisions of the
Superior Council of Judicial officers (...)
have made it increasingly difficult for the
Superior Council of Magistracy to be
effective as a bullhorn of the judiciary
system - especially when consulted on
legislation - and as the administrator of
the judiciary system. Even when the
Superior Council of Magistracy presented
a unanimous opinion, it was ignored in
important cases. Although in 2018 judicial
institutions and some judges and
prosecutors have been the subject of
particularly tough public criticism from
Government and Parliament
representatives, the Council has been
reluctant to take ex officio decisions in
response to attacks on the independence
of the judiciary system. This entails the
risk that the judicial officers will be
discouraged from fulfilling their role as a
state entity in expressing opinions on
issues relevant to the judiciary system.
(...) For example, following statements by
the Prime Minister, the President of the
Senate and the President of the Chamber
of Deputies, on the occasion of a rally
against the abuses of the justice system
dated June 9, 2018, the SCM Plenum

421 See the Commission’s Report to the
European Parliament and the Council on Progress
in Romania under the Cooperation and Verification
Mechanism (Strasbourg, 13.11.2018 COM
(2018)851 final), Section 2 (General), p. 2

422 See also CCJE Opinion no. 18 (2015) on
the position of the judiciary system and its
relationship with other state powers in a modern
democracy, paragraph 52.
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adopted a decision only after a complaint
from the Romanian Judges’ Forum
Association. Since November 2017, the
SCM has adopted four rulings in defence
of the independence of the judiciary
system and four rulings in defence
professional reputation, independence
and impartiality of judicial officers. From
a total of 34 rulings, 6 requests to defend
the independence of the judiciary system
were rejected and 20 requests for defence
of professional reputation, independence
and impartiality of judicial officers were
rejected.”

The point of view of the European
Commission is not at all decalibrated or
unmotivated, on the contrary.

Between 2017 and 2019, the ex officio
notifications were sublime but lacked
almost completely, although several
members of the current SCM were
promising one an active role in defending
the body of judicial officers against acts
of nature to bring their independence,
impartiality or professional reputation.4?3

The Prosecutor’'s Section has
automatically filed an application for the
case The Plenum’s Decision no. 1139/
31.10.2017, in which the reputation was
defended professional prosecutor Elena
Radescu, a judicial inspector at the
Judicial Inspection, in connection with the
unrealistic assertions made during the
“Sinteza zilei” (Antena 3) broadcasts of
05.09.2017 and 06.09.2017 regarding the
activity of the prosecutor in respect of him
Lele Alexandru Florian, a former
prosecutor. It has been noted that
misinformation has occurred in the
television show, which is the result of the
lack of minimum checks on the subject
under discussion.

The president of the Superior Council
of Magistracy (Mariana Ghena) doubled
the request of the National Anticorruption

Directorate which led to the adoption of
the Plenum Decision no. 500/25.04.2017,
which found to affect the prestige and
independence of the judiciary system in
relation to the statements of deputy
Sebastian Ghita from the shows on
Romania TV (28.12.2016-05.01.2017,
13.01.2017, 16.01.2017): “NAD is the
instrument used by top celebrities and
foreign interests to crush the vote of the
Romanians. (...) When there is interest in
someone in Romania, once benevolent
denunciators who know, lie, interpret
things in a certain way, favorable to the
prosecutor. (...)Thousands, maybe
hundreds of thousands of Romanians,
began to suffer and to be dragged into
trials and in untrue cases, made on false
evidence and not reflecting the reality. (...)
At the request of Mrs. Kovesi, a
construction company in Ploiesti,
received money from Asesoft, was the
one who paid the plane to bring Mr
Nicolae Popa, former director of the FNI,
in Indonesia. The reality is that a private
company at the request of the Romanian
state and Mrs. Kovesi, paid 200,000 euros
to bring the one who went bankrupt to the
FNI. (...) Coldea’s power over colleagues
and other institutions comes from her
exclusive relationship with Kovesi. Laura
Codruta Kovesi and Florian Coldea are
officers of a foreign secret service of a
partner country of Romania. That’s why
Florian Coldea forces RIS to help Kovesi
all the time with plagiarism, with the
NACDTCU, with the commissions, with
everything, so Kovesi will stay their
function’.

Independently, the President of the
Superior Council of Magistracy (Lia
Savonea) noticed ex officio only in the
case in which her name was put in public
discussion, associated with a former
colleague and principal collaborator at the

423 For example, from all existing public data, it
does not appear that SCM member Nicoleta Tint

has ever proposed to have the Superior Council of
Judicial officers refer at least to the Judicial Section.
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Court of Justice Bucharest Appeal,
Presiding Judge of HCCJ. Thus, by the
Section Decision for judges no. 475/
14.03.2019 defended the professional
reputation, keeping in mind that the
expression “Savonea’s man”, associated
with one of the members of the panel,
brings a serious prejudice to impartiality,
inducing the idea among public notice that
it is not can guarantee a fair trial and that
Judge Daniel Gradinaru has he abused
her position, suggesting her lack of
impartiality. Also, from the same register
is the connection that the journalist makes
about Judge Simona Nenita, linking her
husband to a convicted person corruption.

Inexplicably, in a case in which the
professional reputation of a prosecutor
(Alexandra Carmen Lancranjan) could be
defended ex officio, it was stated in the
Plenum Decision no. 366/27.03.2018 that
this “aspect was not requested”. The
request made by the Chief Prosecutor of
NAD at that time, Laura Codruta Kovesi,
aimed at the way in which the press
reflected the information made public by
press release no. 1056/V111/3 of
13.11.2017 of the National Anticorruption
Directorate, stating that “this type of media
attack, targeting the judicial officers, and
in connection with a criminal investigation
ofthe ongoing Anticorruption Directorate,
which deals with the investigation of
criminal offenses, is a form of interference
in the work of prosecutors and are likely
fo affect the independence of the judiciary
system.”

We also witness the strange
implications of associations of judicial
officers in the field (for example, the
National Union of Judges in Romania and
the Association of Judicial officers in
Romania have called for the indepen-
dence of the judiciary system to be
defended against the alleged ones
pressures that the Chief Prosecutor of the
NAD would have exercised over the
judicial inspector Mihaela Focica,

although in flagrant cases of public
slander of the judicial officers and of the
extreme media linguistics, the voice of
these associations has not been heard.
By the decision of the Plenum no. 1471/
19.12.2017 it was decided to reject the
application, taking into account that from
the note of relations given by the
prosecutor Focica Mihaela, it appears that
she did not perceive the discussion
carried out with the chief prosecutor of the
National Anticorruption Directorate, Mrs.
Kovesi Laura Codruta, as a pressure to
affect its individual independence,
stressing that it was not threatened,
intimidated and pressured by the chief
prosecutor of the National Anticorruption
Directorate.

The only admissible associative
applications were formulated by the of the
Romanian Judges’ Forum Association,
being appropriated by about 2200
colleagues judges and prosecutors.

Thus, by the decision of the Plenum
no. 779/04.07.2018, the application was
accepted defence of the independence of
the judiciary system that targeted attacks
by representatives of the of the legislative
power and of the executive power,
materialized in the speeches of some
leaders policies of 9 June 2018, 10 June
2018 respectively. The petitioner pointed
out that the hardness of the political
discourse, starting from the cataloging of
judicial officers, within some generalizing
assertions, as “corrupt”, “Stalinists,”
“securitists,” “torturers”, culminating in the
absolutely unacceptable name of “rats”,
is a slippage extremely serious from the
principles of democracy, and the whole
“scenario” of the political rally, the “props”
used and the so-called “will of the people”
to circumvent the “chosen ones” by the
means criminal liability, associated with
the statement of “street fight”, “to the end”
outlines the image of a serious threat to
the independence of justice. The Plenum
has appreciated that the statements of
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some political leaders have exceeded the
limits of some critics admissible.
Supporting the use of pressure, as a
generalized practice of setting up criminal
files, inoculates the idea of a repressive
de plano system at the organs
prosecution. References to “friendly
memberships” suggest lack of
independence and impartiality of judges,
being accredited the idea of “ordered”
solutions.

Also, by the Plenum Decision no. 50/
14.03.2019 was admitted the request of
the Romanian Judges’ Forum Association
for “the defence of the independence of
the judiciary system as a whole” regarding
the allegations to the President of the
Chamber of Deputies, Liviu Nicolae
Dragnea, on 16 December 2018. The
SCM Plenum noted that, given the quality
of the President of the Chamber of
Deputies of the political man in question,
it would be necessary to use it in a
language moderate, especially as some
of the causes and investigations are
underway progress. The limitation of the
political language used was clearly
exceeded when it was suggests that
justice is selective or must be restarted.
The author of the speech does not
expresses simple rulings of value to the
judiciary system, but makes statements
factual, concrete, which do not
correspond to the reality of the cases
finally or finally settled, the existence of
thousands of convicted persons, even
though they are innocent, the indication
of generalized practices, the alleged
abuse of the prosecutors during the
investigations, the description of the
judicial decisions being the result of
agreements with the prosecutor.

Unfortunately, both resolutions were
issued with significant delays, though the
context and the gravity of the speech
demanded rapid action of the Superior
Council of Magistracy, ex officio. It took
thousands of signatures of Romanian
judicial officers in order for the SCM
Plenum to agree to take decisions of
admission, after a month or two from the
date of the facts imputed to the political
people in the case in question, resolutions
whose reasons were published after two,
respectively three months, from the date
of adoption, when the public impact
became ineffective and irrelevant.

The irony of fate, the then SCM
president, Simona Camelia Marcu, a was
extremely inactive with regard to an ex
officio notification and speedy resolution
of the demand, although he supported in
her nomination for the presidency of the
SCM in January 2018, so only a few
months earlier, the need for more
reactions fast, “essential, because it
demonstrates to judicial officers and
public opinion firmness in defending the
independence of the judiciary system, and
the passing of a long time weakens both
the interest for the generating fact and the
positive effects of the Council’s
intervention. “424

Such state of affairs determines many
Romanian judicial officers to refuse to
address requests to the Superior Council
of Magistracy, because their admission
became, in the happy case of admission,
almost unnecessary formality.

The SCM Plenum judged that the
professional reputation of a judicial officer
is not affected, in the context in which, at
that time, there existed reasonable
suspicions of committing a disciplinary

424 For more details, see web page https:/
www.google.com/url?sa=t&rct=j&q=&esrc=
s&source=web&cd=5&ved=2ahUKEwj1
IThr8 TcAhVJOJoKHQgIB8 sQFjAEegQIBBAC
&url=https%3A%2F %2 Fwww.csm1909.ro%2F

Download.aspx%3Fguid%3Ddaa3cbc5-
a04a-4baa-aa60-94053431e88f%257
CInfoCSM&usg=A0OvVaw1p6by8IS1jeePhm
EJ81g5r [last consulted on 05.05.2019].
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offense. For the SCM Plenum no it is of
no relevance to the possible subsequent
rejection of the disciplinary action,
including before the 5-judge panel of the
HCCJ, and the destruction of the public
image of that judicial officer by that
time.425

A request to defend the professional
reputation of some has been rejected
judicial officers labeled as “performers” by
a filmmaker at Antena 3 TV station, but
the request made by journalists of the
same TV station on finding violations of
judges’ independence was admitted
because the National Anticorruption
Directorate requested only the release of
photocopies for the purpose of solving a
criminal complaint of documents in a file
in which the applicant was the NAD chief
prosecutor at that time. The Plenum found
that the filing of an application in the
described hypothesis could create the
appearance of an influence of the court
panel, given that “an addressing that does
not meet the legal requirements of form
(the model in the Practical Guide of the
National Institute of Magistracy — National
School of Clerks) can generate
discomfort, which can be felt as an
impairment or suspicion of independence
or impartiality.”

If such non-compliant requests are
likely to affect the independence of
judges, statements by politicians from the
series “Tudorele, something that cannot
be done! (...) Here we are talking about
the investigated ministers, that

prosecutors are making decisions in
relation to the Government — they have
begun to decide who will be Prime
Minister in this country, who does not, that
is, not the Romanians who vote, but!
People those who meet secretly at tables
and protocol villas, and all kinds of alike
to all sorts of conspiratorial homes, we
find today with stupor that this is the back
force that tries to decide. (...)We have an
arrested colleague, a prime minister to
whom he has been reopened a file after
eight years, which they have closed down,
every day we find strange things about
our colleagues and the hunt goes on
abusively, illegally, against the
Constitution, and we cannot stand with
our arms crossed anymore. (...) What
NAD has done in these four years (...) is
called a political mafia, a group of
organized crime and | say it with the
greatest responsibility, because what they
did was the gravity that they believe that
it can be seen in African countries maybe,
but in no way a democracy strengthened
or rule of law” are not considered by
nature to affect reputation professional
NAD prosecutors and the independence
of the judiciary system because “no it
follows that criticism has been formulated
to undermine the independence of power
judiciary system and weakening public
confidence in justice, but within political,
public discourse, representing viewpoints,
appreciations, personal opinions and
personal fears”(Plenum decision no. 559/
15.05.2018).

425 n the case of the European Court of Human
Rights, Bogdan v. Romania, no. 3689/18, the
Romanian State must answer, inter alia, the Court’s
question whether “the refusal of the SCM Plenary
on January 11, 2018, pursuant to Article 30 of the
Law no. 317/2004, in order to protect its professional
reputation as a result of the press campaign to which
it was subjected, as well as the communication to
the press of the confidential information in the
disciplinary investigation file during the course of

the investigation constituted an interference with
its right to the observance of her private life within
the meaning of Article 8 paragraph 1 of the
Convention? In the affirmative, the interference was
in accordance with the requirements of Article 8 (2)
of the Convention (Axel Springer AG v Germany
[MC], no 39954/08, paragraph 83-84, jugement of
7 February 2012, Von Hannover v. Germany [MC],
40660/08 and 60641/08, paragraph 106)?”
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Statements of the type “Without
prosecutors and judges dedicated and
attached to binom#2¢ fake specimens
cannot be delivered and accepted and
given outside sentences courtrooms.
Their judges are placed in full scholarly
distributed, and prosecutors have a field
covered by the umbrella of secret
protocols concluded with the RIS. Judges
who are attached to occult binom smell
from a post office. Some come from
prosecutors initially trained as militiamen.
Their tracks professional is quickly
directed not through contests, but by side
decisions. There are already famous
black marks from the HCCJ, but also from
the courts of appeal. Only let doubtful of
the solutions given by loan Bogdan, lonut
Matei, Selaru, Popa. Camellia Bogdan is
already a classic case, even revealed by
Coldea and Kovesi in front of him
Basescu. In the SCM system, judges
Mateescu, Chis, Ghena, and the
Prosecutors Section is fully registered.
“The Squirrel” from NAD stands in turn to
drop Kovesi, and “waves at her with files
to get her up. We understand of what the
battle for verifying the ones covered by
justice is a sort of Stalingrad.” considered
journalistic exaggerations based on the
existence of earlier press issues. By
referring to “certain prosecutors”, it is
considered not to conclude that the
journalistic approach is likely to induce the
idea that the whole the judiciary system
would be biased and loyal to certain
obscure interests (Plenary Session no.
604/05.24.2018; Decision of the Plenum
no. 605/24.05.2018).

Dismissing some judicial officers who
participated in the protests on the stairs
of the Bucharest Court of Appeal*?” (“I
have written here about other protests of

the judicial officers, wondering each and
every time how large the number of those
who agreed to serve the “system” instead
of serving citizens’ rights. Now, however,
seeing that many young judicial officers
have lined up behind Danilet and Bogdan,
| have some fear about the future of this
country. If the SCM does not intervene
now to penalize those who have made
this instigation amongst young judicial
officers, we will not be able to assist the
restoration of the whole “System” that has
functioned over the past two decades as
a political weapon, in front of which the
citizen was entitled only to status of sure
victim. And it is not known whether, when
the “System” recovers all of its lost
territories now, there will be one like
Tudorel Toader to defeat it by putting up
the science of books against those who
abandon the power of the law in favor of
the servileness that yields ephemeral
advantages “seems insignificant, by the
decision of the Plenum no. 1030/
01.11.2018 disposing of the defense of
the professional reputation and the
defense of the independence of the
Judiciary.

It was necessary for a request filed by
172 judicial officers for defense of the
professional reputation by the Plenum’s
Decision n0.51/14.03.2019, in relation to
the six months ago of the lawyer Aurelian
Pavelescu at the Romanian judicial
officers present at the protest organized
on 16.09.2018 at the Court of Appeal
Bucharest, as they were named

“‘impostors”, “thugs”, “imbeciles”, “they are
the mafia state”, “the political police of
Romania”, “the most corrupt of all
Romanians®, ,Bolsheviks®, “corrupt
judicial officers®, ,loafers”, ,ax tails®,

,hooligans®, ,politically used animals®,

426 Colloquial term which, for a certain part of
the press in Romania, designates the collaboration
between the Romanian Intelligence Service (RIS)
and the National Anticorruption Directorate (NAD).

427 See web page https://www.hotnews.ro/
stiri-esential-22704717-video-protest-magistra-ilor-
treptele-cur-apel.htm [last consulted on
12.05.2019].
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zbandits“. The SCM Plenum noted that the
limits of the freedom of expression had
been exceeded and the public opinion
was induced that the participating judicial
officers did not have a good moral and
professional reputation, professionalism
and do not adequately fulfill their
attributions. There is a serious prejudice
to the image of the justice in Romania.

Also, although the Plenum Decision
no. 1138/31.10.2017 found that the
independence, prestige and credibility of
the judiciary system was impaired,
although it could have an active role, the
SCM did not send a point of view to the
Constitutional Court in the legal conflict
of a constitutional nature concerned the
issues in question.

The SCM Plenum noted that “the only
acts drawn up by the Romanian
Intelligence Service officers were
information notes that have a classified
regime and are found in the file only if the
case prosecutor has requested their
declassification or some phone note
reproduction notes constitute criminal
prosecution only with respect to article143
of the Criminal Procedure Code,
respectively, if a report of the judicial
police officer designated by the case
prosecutor or the latter is drawn up. False
information has therefore been presented
that has led to the undermining of the
independence of the judiciary and the
weakening of public confidence in judicial
officers, as a result of which their
independence may be impaired and can
put pressure on the work of prosecutors,
affecting both their own image and the
institution. “

The division of careers, which
underpinned the division of the Plenum
competences between the SCM sections,
has already given rise to contradictory
decisions.

For example, by the Prosecutors
Section Decision no. 699/13.11.2018
dismissed the request for defense of

professional reputation formulated by
Gheorghe Stan (prosecutor, deputy chief
inspector of the Judicial Inspection) on an
article in which a press release issued by
the Prosecutors’ Association of Romania
— Brasov Branch (“extending the mandate
of the Judicial Inspectorate by issuing an
emergency ordinance, was appreciated
by the majority of the judicial officers as a
particularly dangerous measure because,
in this way, the political power came to
call directly directing the Judicial
Inspection, a situation that is not in line
with the principles of the rule of law*). The
Prosecutors’ Section considered that the
press article refers to views on GEO no.
77/2018, not seeing concrete aspects of
the petitioner’s activity.

By the decision of the Judges’ Section
no. 1358/27.11.2018, the request for
defense of professional reputation by
Lucian Netejoru (judge, chief inspector of
the Judicial Inspection) on the same
article was accepted. The Judges’ Section
held that the taking of the position of the
Romanian Prosecutors’ Association -
Brasov Branch does not contain an
objective account of the way in which the
mandate of the Chief Inspector of the
Judicial Inspection under the Emergency
Ordinance no.77/2018 was ensured. It
suggests an appointment that would
circumvent the rule of law and violate the
rule of law, although it has been criticized
by the European Commission and is the
subject of a reference for a preliminary
ruling before the Court of Justice of the
European Union (case C-83/19, Asociatia
Forumul Judecatorilor din Roméania), for
which a priority settlement procedure was
established.

Perhaps the most inexplicable solution
for the general public seems to be the one
issued by the Judges’ Section Decision
no. 507/21.03.2019, which rejected the
request to defend the professional
reputation related to a Facebook journalist
post: “Ni-nooo, nooo, ni-nooo! Camelia
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Bogdan: “87% of judicial officers are
members of the Great Masonic Lodge”.
S0, 87%, not 86%, not 88%! | cannot help
remembering again and again: Camelia
Bogdan, Livia Stanciu and Laura Codruta
Kovesi were the chimps’ idols | found in
the editorial by applauding television
arrests three years ago when | came to
EvZ. | would not be surprised to find that
in order to execute Basescu’s opponents,
General Coldea took Bogdan directly from
“Obregia”. With the same brain and the
same understanding of the surrounding
reality he gave thousands of years of
prison in 12 years of activity. “Base, stick
it up your ass! And the other two as well!”
The judges’ section noted that these
comments made by journalists, albeit
tendentiously, support the legitimate
preoccupation of the media to actively
contribute to the debate on the functioning
of justice. It is true that, in some cases,
the language used by the journalist (he
took Bogdan directly from Obregia.) With
the same brain and the same
understanding of the surrounding reality
he gave thousands of years of prison in
12 years of activity; will return to paradise
people) or appreciations (Bogdan is trial
addict) can be perceived as a
disproportionate reaction of press to the
judicial officer, but in support of a
democratic and pluralistic society, the
press is tolerated a margin of
exaggeration or even provocation. The
judges’ section omitted to pronounce on
the final expressions: “Base, stick it up
your ass! And the other two as well!“...
We note the existence of a prior
admissible complaint (Plenum Ruling no.
412/19.04.2018), formulated by Tudorel
Toader, the Minister of Justice, through
which he has ordered the revocation of
the Decision of the Plenum of the Superior
Council of Magistracy no. 1472/
9.12.2017, whereby the reputation of the
judiciary system in the Belina case was
defended (after approximately three

months after the defamatory deed). The
Plenum took into account that in the
recitals of the Decision no. 757/2017,
published in the Official Gazette of
Romania no. 33/15.01.2018, so after the
adoption of the contested decision, the
Constitutional Court appreciated that
“regarding the opportunity of issuing the
individual administrative act, the unit of
the prosecutor’s office is not competent
to start criminal prosecution but has the
competence to investigate criminal
offenses committed in connection with its
issuance (...) no there is no mechanism
to control the opportunity of issuing the
administrative act. Therefore, if the law
allows for a particular administrative
operation to be left to the discretion of the
administrative body, the censorship of the
latter cannot be questioned.”

The competence to investigate the
legality of administrative acts belongs to
the administrative litigation and only
incidentally may be investigated by the
court who is prosecuted in the matter in
which an allegation is brought in criminal
matters regarding the acts/deeds
committed in connection with the
issuance of the act respectively. The
Plenum of the Superior Council of
Magistracy also noted that, through
answers given to reporters, Tudorel
Toader, the minister of justice, has strictly
referred on how to challenge the
awfulness of government decisions, and
not on offenses and persons identified in
the press release of the National
Anticorruption Directorate of September
22, 2017. Also, a presented in principle,
the way and the powers to establish
legality an act issued by the government,
as well as the categories of normative acts
that can be submitted such control.

Although the Superior Council of
Magistracy has concluded a Collaboration
Protocol with the National Audiovisual
Council on November 17, 2011, it is
inoperative, the SCM never revealing the
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public institution with attributions in
audiovisual in the period 2017-2019,
although this was constantly achieved in
during the term of the former SCM
mandate (according to article 4, “NAC
may refer to the SCM regarding the
presentation in the audiovisual programs
of opnions expressed by judicial officers
with on ongoing trials or on cases with
which it was he noticed the prosecutor’'s
office. (2) NAC verifies the SCM
notifications on possible cases of
non-observance by the radio or television
stations of the provisions of Law no. 504/
2002, as subsequently amended and
supplemented, the provisions of Articles
38, 42, 43 and 44 or any other relevant
provisions of Decision no. 220/2011 on
the Code regulation of audiovisual
content. (3) NAC checks the SCM
notifications on the provision of the
unrealistic data referred to in Article 5 by
radio or television stations and, where it
decides they are well founded, exercise
legal powers to ensure that correct and
complete information is transmitted to the
public by exercising the right of
rectification when it comes to obvious and
significant errors, or the right to reply.”

IV. Conclusions

According to the opinion of the Bureau
of the Consultative Council of European
Judges, made public on the 25" of April
2019, issued at the request of the
Romanian Judges’ Forum Association,
regarding the situation of the judiciary
system’s independence in Romania,
judges in Romania and beyond have the
legitimate right to protest against any
policies or actions that affect their
independence in an enviroment based on
mutual respect and in a manner that
meets the need to maintain the
independence and impartiality of justice.

The independence of the judiciary is
essential for upholding the rule of law
principle and for the system to properly

function. This independence must be
actively enforced and attacks on judicial
institutions, judges and prosecutors can
have negative effects if there are no
effective measures in place to prevent
certain individuals (especially from the
political spectrum) from criticizing court
rulings, undermining the judicial officers’
credibility or exerting pressure on them.

In Romania, there is significant mass
media pressure exerted on the judiciary
(see the attached table), raising legitimate
doubts about the effectiveness of the
supervisory work carried out by the
National Audiovisual Council.

Since 2013, the Commission’s Report
to the European Parliament and the
Council on the progress made by
Romania under the Mechanism of
cooperation and verification, made public
on the 30" of January 2013, has
recommended “the introduction of a clear
framework on the prohibition to criticize
court rulings and to undermine the activity
of the judicial officers or to put pressure
on them and to the effective application
of these requirements, revising standards
to ensure the existence of free and
pluralist media, while ensuring effective
remedies against the violation of
fundamental human rights and the
exercise of unjustified pressures and the
use of intimidation by the mass media on
the judiciary system and the institutions
involved in combating corruption.
Measures should be taken to ensure that
the National Audiovisual Council is truly
independent and it should fully fulfill its
role by establishing and applying a code
of conduct in this regard.”

Besides the usefulness of information
campaigns in the press, in order to know
and avoid, as much as possible, the forms
of obstruction of justice (for example,
baseless accusations or slander and
libel), the Romanian society needs mainly
institutions that respect the minimal
conduct of the rule of law, effective and
stable.
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Unfortunately, the Romanian Superior
Council of Magistracy has demonstrated
neither stability nor a proactive role in the
defence of judicial officers against acts
meant to affect independence, impartiality
or professional reputation*?®, between
January 2017-April 2019, with the
exception of one situation, in which some
of the victims were members of the
Superior Council of Magistracy, especially
the currently elected president.

Despite the fact that judicial officers
are slandered and dragged through the
mud daily during numerous broadcasts
of various television stations, on websites
and printed press, the reactions of the
Superior Council of Magistracy are almost
non-existent, although their role is also
to communicate publicly when false
information is presented. Moreover, the
SCM communicates publicly, in almost
every situation, by at least four to five
distinct voices (The SCM Plenum, the
sections, the SCM president and
members of the civil society, etc.), the
latter issuing personal and extraordinary
press releases, as if the institution were
individual and not a collective body.*?°

Although almost all of the elected
members of the current SCM have
declared, through their applications, that
they are determined to have an active and
ferm role in defending judicial officers
against acts that could potentially affect
their independence, impartiality or
professional reputation, this commitment
seems to have just been a part of their
election campaign.

The SCM has not taken any further
steps to provide adequate support to
criticized judicial officers that undermine
the independence of the judiciary system
(for example, financial or legal aid to
judicial officers seeking moral damages
through actions brought before courts).

The press releases issued in very rare
cases between January 2017 and April
2019 are not covered by the press in a
way equivalent to one in which the initial
criticisms were broadcast and, as is
apparent from the resolutions published
by the SCM in the field, the National
Audiovisual Council was not even noticed
once for rectifying the information by
channel distributing responsible for the
slander.

Undoubtedly, in order to fulfill the
constitutional obligation to guarantee the
independence of justice, the Superior
Council of Magistracy must defend the
body of judicial officers against acts that
affect the independence, impartiality or
professional reputation of judges and
prosecutors.

In order to achieve this goal, given the
context illustrated supra, it is imperative
to regulate extremely short deadlines for
the ex officio referral, to solve these
requests/complaints, to properly facilitate
the defence of independence, impartiality
or professional reputation, but also for
dissemination of the resolutions provided
by the Superior Council of Magistracy in
the press, especially the channel that had
broadcasted the slandering remarks,
legally enstating the “right to reply and
defend’ in such cases.

428 The SCM did not request the support of the
Consultative Council of European Judges or the
Consultative Council of European Prosecutors, for
example. It could also have an active role in the
European Network of Judicial Councils in relation
to the situation of the independence of the judiciary
system in Romania. The CCJE condemned the
“repeated and unprecedented attacks of political
actors against Romanian judges” only after the
Romanian Judges’ Forum Association’s intimation,
having the lack of involvement of SCM.

429 See, most recently, the press release entitled
“History lessons are Truth”, available at https://
www.csm1909.ro/323/Comunicate-societatea-
Civil%C4%83-CSM [last seen on 16.05.2019]. Some
of the statements, belonging to a member of the
SCM, create the impression of serious imbalances
in the magistracy, which could minimize the very
constitutional role of the Superior Council of
Magistracy. Surprisingly, they are allowed by other
members without proper public explanation.

350 Revista Forumul Judecitorilor — Nr. 1/2019



Also, by modifying the legislative
framework, the SCM could be tasked to
file claims directly to the courts in order
to defend the public image of judicial
officers for whom the requests mentioned
previously had been admitted or at least
to support, from the SCM budget, the
expenses necessary for filing such
claims. 430

Last but not least, in order to faithfully
reflect the analysis of requests for the
defence of independence, impartiality or

professional reputation by each member
of the SCM, the Regulation on the
organization and functioning of the
Superior Council of Magistracy should
also allow for dissenting opinions on all
resolutions made with a majority of votes,
based on article 30 of Law no. 317/2004
regarding the Superior Council of
Magistracy.

Studiu realizat de

judeciétor Dragos Calin*®,
Curtea de Apel Bucuresti

430 |n France, under a 1958 law, the Ministry of
Justice pays lawyers’ costs in order to allow the
judicial officers concerned to bring an action in court.
The judges who have been attacked personally
hesitate most often to defend themselves, especially

in cases involving a pending file, and maintain
independence and demonstrate that they will remain
impartial.

431 E-mail profesional: dragos.calin@just.ro
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