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           ROMANIAN JUDGES` FORUM ASSOCIATION                                                                                             ASSOCIATION OF ROMANIAN PROSECUTORS

Transposition of Directive (EU) no. 2016/343 of the European Parliament and of the Council of 9 March 2016 on the strengthening of certain aspects of the presumption of innocence and of the right to be present at the trial in criminal proceedings.
CRIMINAL PROCEDURE CODE
Law no. 135/2010
	Item no.
	Directive
	law no. 135/2010
	amendments
	remarks 
THE “ROMANIAN JUDGES` FORUM” ASSOCIATION and 
THE ASSOCIATION OF ROMANIAN PROSECUTORS

	1. 
	Articles 3 and 4 of the Directive - Presumption of innocence and Public references to guilt
	Article 4:Benefit of the doubt
 HYPERLINK "https://idrept.ro/DocumentView.aspx?DocumentId=00133301-2017-10-23&DisplayDate=2017-11-10" (1) Any person shall be considered innocent until their guilt is established by a final criminal judgment.
 HYPERLINK "https://idrept.ro/DocumentView.aspx?DocumentId=00133301-2017-10-23&DisplayDate=2017-11-10" (2) After all the evidence is presented in the case, any doubt persisting in the mind of the judicial bodies shall be interpreted in favor of the suspect or defendant.
	In Article 4, after paragraph (2), two new paragraphs, (3) and (4) are introduced which shall read as follows:
“(3) In the course of criminal prosecution and trial of a case in preliminary proceedings, public communications, public statements and supplying other information, directly or indirectly, originating from public authorities or any other natural or legal person relating to the facts and persons subject to these procedures are prohibited. Any violation of this obligation constitutes an offense and is punishable under criminal law.
(4) During the criminal trial, it is prohibited to publicly present the suspect in handcuffs or wearing any other objects used for immobilization or to present them in any way that can induce the public perception that they are guilty of having committed the offense. 
PSD, ALDE
	The proposed amendment does not transpose the Directive (EU) 2016/343 accurately and must be rejected.
Thus, article 4(3) of the Directive provides the possibility for national authorities to publicly disseminate information on the criminal proceedings where strictly necessary for reasons relating to the criminal investigation or to public interest, in compliance with the principle of the presumption of innocence. 
4. (Article 4(3) - The obligation laid down in paragraph 1 not to refer to suspects or accused persons as being guilty shall not prevent public authorities from publicly disseminating information on the criminal proceedings where strictly necessary for reasons relating to the criminal investigation or to the public interest). 
From the wording in the amendment one can draw the conclusion that there is a general, absolute prohibition to publicly communicate any kind of information regarding the facts of the case or the persons involved, irrespective of the public interest or the interest of the investigation (For example the identification of a suspect in a murder investigation). 
Moreover, point (19) of the preamble to Directive (EU) 2016/343 provides an obligation for member states not to adopt legislation that could affect the national law protecting the freedom of the press and other media institutions. In the proposed amendment the prohibition is general, ”any other physical or legal person”, therefor it applies to the media also.
The amendment in para. (3) undermines the freedom of expression, requiring any individual or legal entity to comply with an absolute prohibition to make any public statement regarding the facts and persons subjected to criminal prosecution or judged in preliminary chamber. An unacceptable restriction would be placed on the freedom of the press, which may rely in its right to inform the public on official acts carried out by the criminal prosecution bodies, in compliance with the presumption of innocence.
The wording of the text is deficient, confusing and incomplete, as there is no clear indication as to intended  recipient of the information. In these circumstances the amendment can be interpreted as forbidding the transmission of any kind of information, directly or indirectly, to other judicial bodies (for example to another prosecution office which investigates a similar case).
In amending art. 4 par. 4 of the Criminal Procedure Code, taking into consideration important role of the presumption of innocence, we believe that the legislative body should also consider the provisions of item 20 in the statement of reasons of Directive (EU) 2016/343 which provides for certain exceptions: “unless the use of such measures is required for case-specific reasons, either relating to security, including to prevent suspects or accused persons from harming themselves or others or from damaging any property, or relating to the prevention of suspects or accused persons from absconding or from having contact with third persons, such as witnesses or victims”.

Moreover, for legal accuracy, placing such a provision in the Criminal Procedure Code is somewhat inappropriate, given that these aspects are already regulated in Law no. 254/2013.

The amendment in para. (4) should also provide an exception from the rule, in regards to the safety of persons or assets or the due performance of criminal prosecution acts.

	2. 
	
	
	In Article 4, after paragraph (2), one new paragraph, (3), is introduced which shall read as follows:
“(3) Before a final conviction is pronounced, public statements and official decisions originating from public authorities may not refer to suspects or accused persons as if they had been convicted”.
UDMR
	

	3. 
	
	
	Article 10(5) shall be amended and shall read as follows: 
“(5) The judicial bodies are under an obligation to ensure full and effective exercise by the parties and main subjects in the proceedings of their right to defense throughout the criminal proceedings, in compliance with the principle of equality of arms”.
Bucharest Bar Association
PNL Senators: Alina-Ştefania Gorghiu, Cătălin-Daniel Fenechiu
	The proposed amendment does not transpose the Directive (EU) 2016/343 accurately and must be rejected.

The principle of equality of arms is a part of the right to a fair trial and not a specific and particular aspect of the right to defense, and it is stipulated by the national law already and taken into consideration by the jurisprudence.
The rules of legislative technique impose that the amendment to a certain provision has to regulate the same aspects as the provision itself or, in this case, the proposed amendment regulates in a different matter than the original provision.


	4. 
	Article 3 of the Directive - Presumption of innocence
Article 6 ECHR - right to a fair trial
	Article 64
“(1) The judge is incompatible if:
…..”

	In Article 64, after paragraph (1), one new paragraph, (11), is introduced which shall read as follows:
“(11) The Preliminary Chamber Judge shall not decide on the merits or in an ordinary or extraordinary remedy in the same case, and a judge who participated in judging the case on the merits or in judging an ordinary remedy cannot participate in judging an extraordinary remedy.”
PSD, ALDE
	The proposed amendmend must be rejected taking into consideration the following reasons:

Such a change in the way a criminal trial is conducted cannot be decided without an impact study on the extension of duration of the trial and on the additional human resources needed. 
It is also unjustified for the judge  deciding on the merits of the case to be different from the judge deciding on the authority of the court and of the lawfulness of the referral, as well as the verification of lawfulness of the evidence produced and of the acts carried out by the prosecution. 
This would lead to a situation in which the court is unable to rule on a matter referred to the court in all its aspects, since a different court has already ruled on the lawfulness of the criminal prosecution and of the court referral. 
The person who rules on the lawfulness of the court referral, criminal prosecution and  evidence gathered should be the same as the one who rules on the merits in order to impose maximum accountability.


	5. 
	Articles 3 and 6(2). Right to defense
	Article 83 - Rights of defendants
  During the course of criminal proceedings, a defendant has the following rights:
  a) not to give any statements during criminal proceedings, and their attention shall be drawn to the fact that their refusal to make any statements shall not cause them to suffer any unfavorable consequences, and that any statement they do make may be used as evidence against them;
  a^1) to be informed of the act for which they are under investigation and the charges against them;  
   b) to consult the case file, under the law;
 c) to have a retained counsel and, if they cannot afford one, in cases of mandatory legal assistance the right to have a court-appointed counsel;
  d) to propose production of evidence under the terms set by law, to raise objections and to argue in court;
  e) to file any other applications related to the settlement of the criminal and civil part of the case;
  f) to an interpreter free of charge, when they cannot understand, cannot express themselves properly or cannot communicate in the Romanian language;
  g) to use a mediator, in cases permitted by law;
  g^1) to be informed of their rights; 
   h) other rights set by law.
	 In Article 83, after point (b), two new points, (b1) and (b2) shall be introduced and shall read as follows:
“b1) the right to participate in the hearing of any person by the judge for rights and liberties, to file complaints, applications, memoranda and objections;
b2) may request to be notified of the date and time of any act of prosecution or hearing by the judge for rights and liberties is going to be carried out. The notification shall be made by telephone, facsimile, e-mail or other such means, and a report shall be drawn up for this purpose. His absence shall not prevent the act from being carried out”.
PSD, ALDE
	According to the provisions of Article 8(6) of Directive (EU) 2016/343, the “right to be present at the trial” is not affected in the case of member states that provide for proceedings or certain stages thereof to be conducted in writing, provided that this complies with the right to a fair trial. 
Moreover, the change brought to art. 83 of the Criminal Procedure Code which entitles the suspect and defendant to participate in witness hearings shall hinder the criminal prosecution, given that in numerous cases witnesses shall be intimidated by the presence of the perpetrator, in particular when they are subordinates of this person, as is often the case with abuse of office or corruption offenses. Currently, the law entitles the lawyer to attend these hearings, an absolutely sufficient guarantee of the right to defense of the investigated person. 
According to ECHR jurisprudence the right prescribed by article 6 of the Convention will be analyzed by taking into consideration the overall procedure. As a rule, an individual breach of art. 6 of the Convention will not automatically make the whole procedure void or unconventional. 
The amendments proposed in article 83 are breaching the provisions of  Directive 2012/29/EU of the European Parliament and of the Council of 25 October 2012 establishing minimum standards on the rights, support and protection of victims of crime, and replacing Council Framework Decision 2001/220/JHA.
“(53) The risk of secondary and repeat victimisation, of intimidation and of retaliation by the offender or as a result of participation in criminal proceedings should be limited by carrying out proceedings in a coordinated and respectful manner, enabling victims to establish trust in authorities. Interaction with competent authorities should be as easy as possible whilst limiting the number of unnecessary interactions the victim has with them through, for example, video recording of interviews and allowing its use in court proceedings. As wide a range of measures as possible should be made available to practitioners to prevent distress to the victim during court proceedings in particular as a result of visual contact with the offender, his or her family, associates or members of the public. To that end, Member States should be encouraged to introduce, especially in relation to court buildings and police stations, feasible and practical measures enabling the facilities to include amenities such as separate entrances and waiting areas for victims. In addition, Member States should, to the extent possible, plan the criminal proceedings so that contacts between victims and their family members and offenders are avoided, such as by summoning victims and offenders to hearings at different times.
(54) Protecting the privacy of the victim can be an important means of preventing secondary and repeat victimisation, intimidation and retaliation and can be achieved through a range of measures including non-disclosure or limitations on the disclosure of information concerning the identity and whereabouts of the victim. Such protection is particularly important for child victims, and includes non-disclosure of the name of the child. However, there might be cases where, exceptionally, the child can benefit from the disclosure or even widespread publication of information, for example where a child has been abducted. Measures to protect the privacy and images of victims and of their family members should always be consistent with the right to a fair trial and freedom of expression, as recognised in Articles 6 and 10, respectively, of the European Convention for the Protection of Human Rights and Fundamental Freedoms.
(55) Some victims are particularly at risk of secondary and repeat victimisation, of intimidation and of retaliation by the offender during criminal proceedings. It is possible that such a risk derives from the personal characteristics of the victim or the type, nature or circumstances of the crime. Only through individual assessments, carried out at the earliest opportunity, can such a risk be effectively identified. Such assessments should be carried out for all victims to determine whether they are at risk of secondary and repeat victimisation, of intimidation and of retaliation and what special protection measures they require.
(56) Individual assessments should take into account the personal characteristics of the victim such as his or her age, gender and gender identity or expression, ethnicity, race, religion, sexual orientation, health, disability, residence status, communication difficulties, relationship to or dependence on the offender and previous experience of crime. They should also take into account the type or nature and the circumstances of the crime such as whether it is a hate crime, a bias crime or a crime committed with a discriminatory motive, sexual violence, violence in a close relationship, whether the offender was in a position of control, whether the victim's residence is in a high crime or gang dominated area, or whether the victim's country of origin is not the Member State where the crime was committed.
(57) Victims of human trafficking, terrorism, organised crime, violence in close relationships, sexual violence or exploitation, gender-based violence, hate crime, and victims with disabilities and child victims tend to experience a high rate of secondary and repeat victimisation, of intimidation and of retaliation. Particular care should be taken when assessing whether such victims are at risk of such victimisation, intimidation and of retaliation and there should be a strong presumption that those victims will benefit from special protection measures.
(58) Victims who have been identified as vulnerable to secondary and repeat victimisation, to intimidation and to retaliation should be offered appropriate measures to protect them during criminal proceedings. The exact nature of such measures should be determined through the individual assessment, taking into account the wish of the victim. The extent of any such measure should be determined without prejudice to the rights of the defence and in accordance with rules of judicial discretion. The victims' concerns and fears in relation to proceedings should be a key factor in determining whether they need any particular measure.
(59) Immediate operational needs and constraints may make it impossible to ensure, for example, that the same police officer consistently interview the victim; illness, maternity or parental leave are examples of such constraints. Furthermore, premises specially designed for interviews with victims may not be available due, for example, to renovation. In the event of such operational or practical constraints, a special measure envisaged following an individual assessment may not be possible to provide on a case-by-case basis”.
14.11.2012    | EN | Official Journal of the European Union | L 315/63

	6. 
	
	
	In Article 83, one new paragraph, (2), is introduced which shall read as follows:
(2) The provisions of paragraph (41) of article 10 shall apply accordingly.
UDMR
	

	7. 
	
	Article 88: Counsels
 HYPERLINK "https://idrept.ro/DocumentView.aspx?DocumentId=00133301-2017-10-23&DisplayDate=2017-11-10" (1)Counsels assist or represent parties or main subjects in criminal proceedings, under the law.

	In Article 88, paragraph (1) shall read as follows: 
“(1)Counsels assist or represent parties or main subjects in criminal proceedings, under the law. The counsel may assist the witnesses called by judicial bodies, and they are entitled to consult with their counsel both before and during the hearing”.
Bucharest Bar Association
PNL Senators: Alina-Ştefania Gorghiu, Cătălin-Daniel Fenechiu
	Criminal prosecution is not a public stage of the proceedings. The number of persons involved in this stage should be limited to those strictly necessary in order to ensure a fair trial, in compliance with the right to defense of the parties and main procedural subjects.
If we interpret the provisions of art. 175 para. (1) of the Criminal Procedure Code and the provisions of art. 179 para. (3) of the Criminal Procedure Code, we might reach the conclusion that the expert should also have the right to be assisted by a counsel (and possibly even the interpreter or the judicial bodies).
The witness does not need to be assisted by a counsel, since no charges are brought against him or her. The presence of the counsel is strictly a way of ensuring the right to defense. The witness does not enjoy any right to defense, since there is nothing to defend against. Also, witnesses are protected against any potential self-incrimination by the provisions of article 118 of the Criminal Procedure Code:
Right of witnesses to avoid self-incrimination
A witness statement given by a person who had the capacity as suspect or defendant before such testimony or subsequently acquired the capacity of suspect or defendant in the same case, may not be used against them. At the moment when they record the statement, judicial bodies are under an obligation to mention their previous capacity.

	8. 
	Articles 3, 6 and 7 of the Directive
(Presumption of innocence and Rights of the defence)
	Article 94
“(1) Counsels of parties and of main subjects have the right to request disclosure of the case file throughout the criminal proceedings. Such right may not be exercised or restricted abusively”.
“(7) In order to prepare the defense, a defendant’s counsel has the right to study the entire case file in the proceedings conducted before the Judge for Rights and Liberties regarding  restrictive measures in which the counsel participates”.

	In Article 94, paragraphs (1) and (7) shall be amended and shall read as follows:
“(1) Counsels of parties and of main subjects have the right to disclosure of the case file throughout the criminal proceedings. Such right may not be restricted”.
“(7) In order to prepare the defense, a defendant’s counsel has the right to study the entire case file in the proceedings conducted before the Judge for Rights and Liberties regarding  restrictive measures in which the counsel participates”.
Judgment on preventive measures shall not start unless the counsel has been provided with the time required to prepare the defense and after the judge has made sure that such counsel has had sufficient time to go through the entire material in the criminal prosecution file. Any violation of this right results in the absolute nullity of the judgment ordering the preventive measure”.
PSD, ALDE
	Granting the right to disclosure in the criminal prosecution stage, in its current form, represents an accurate transposition of the EU law and of the criteria established by ECHR case law.
Moreover, the national lawmaker has provided for the possibility to file a complaint against the prosecutor’s act restricting the right to disclosure of evidence (a special procedure in relation to the provisions of article 336 of the Criminal Procedure Code) and the obligation of the hierarchically superior prosecutor to decide within no more than 48 hours.
Regarding the amendment of para. 7: judgment of preventive measures shall not start unless the counsel has been provided with the time required to prepare the defense and after the judge has made sure that the counsel has had sufficient time to go through the entire material in the criminal prosecution file, we would like to point out that this wording does not meet the most elementary requirements of coherence, logic and clarity. 
There is no suplimentary manner for the judge to make sure that the counsel has had sufficient time, other than those already stated in the law. There is already established a correlative obligation regarding the lawyer’s right to disclosure of the entire material in the criminal prosecution file, an obligation which involves granting sufficient time to go through the documents.
Depending on the nature of the procedure and on the stage of proceedings, the judge may assess the time needed to prepare the defense, in particular given that the judgment is not given on the merits in the case of preventive measures, nor in the case of asset freezing.

	9. 
	
	Article 94: Case file disclosure
(4) During the course of the criminal investigation, the prosecutor may restrict, on a reasoned basis, the case file disclosure, if this could harm the proper conducting of the criminal investigation. Following initiation of criminal action, such restriction may be ordered for maximum 10 days.
	Article 94(4) shall be amended and shall read as follows: 
“(4) During the course of the criminal investigation, the prosecutor may restrict, on a reasoned basis, the case file disclosure, if this could harm the proper conducting of the criminal investigation, for maximum 10 days”.
Bucharest Bar Association
PNL Senators: Alina-Ştefania Gorghiu, Cătălin-Daniel Fenechiu
	Granting the right to study the file in the criminal prosecution stage, in its current form, represents an accurate transposition of the EU law and of the criteria established by ECHR case law.
Moreover, the national lawmaker has provided for the possibility to file a complaint against the prosecutor’s act restricting the right of consultation and the obligation of the hierarchically superior prosecutor to make a decision within no more than 48 hours (a special procedure in relation to the provisions of article 336 of the Criminal Procedure Code).
As an alternative: 
Article 94(4) shall be amended and shall read as follows: 
(4) During the course of the criminal investigation, following a decision to continue criminal investigation in relation to a suspect, the prosecutor may restrict access to the case file, by order, for a period of maximum 30 days, if this could harm the proper conducting of the criminal investigation. The measure may be extended on the grounds or on new grounds that occured, each extension not exceeding 30 days. Following initiation of criminal action, such restriction may be ordered for maximum 10 days.


	10. 
	Article 6(2) - burden of proof
	Article 97 - Evidence and methods of proof:
…………..
e) documents, expert reports or specialists reports, minutes, pictures, physical evidence; 

	 In Article 97, paragraph (2)(e) shall be amended and shall read as follows:
“e) documents, expert reports, minutes, pictures, physical evidence;”
PSD, ALDE
	If the specialist report was excluded as means of evidence, this would result in: the impossibility of using forensic certificates requested by victims of violence in criminal trials, major delays in the possibility to verify papillary traces sampled on site, the impossibility to determine the existence/non-existence of forbidden substances in the materials subject to verification, the impossibility of carrying out reports when there are no experts in certain fields, etc.
Also, the initiator ignores that the specialists reports may be challenged, by ordering an expert report in the case file, and according to article 103(2) of the Criminal Procedure Code “in making a decision (...) the court decides, on a justified basis, on the basis of all the assessed pieces of evidence”.
Moreover, according to article 131(1) of the Constitution of Romania: Within the judicial activity, the Public Ministry shall represent the general interests of the society, and defend legal order, as well as the citizens' rights and freedoms. 
Thus, we find that the role of the Public Ministry would be diminished, making it unable to defend the rule of law and the rights and freedoms of citizens, including the rights of victims.
The proposed wording has nothing to do with Directive (EU) 2016/343, being rather aimed at preventing the finding of certain offenses and at limiting the possibilities to collect evidence.
Specialists reports cannot be excluded from evidence. Police inspectorates have several forensic laboratories, and the exclusion of the possibility to use specialists reports in the criminal trial could often lead to doubling the work and expenses for carrying out expert reports having the same object. The probative value of specialists reports is a distinct aspect, which relates to the assessment of all evidence in the case file. The defendant is entitled to challenge their conclusions and to request an expert report, during criminal prosecution or during trial, this possibility covering any shortcomings of the specialists reports.

One important result of such change will be the impossibility for the authorities to use, as evidence in the criminal trial, the medical certificates that are drawn up in the case of violent offenses or sexual assault and which have, under the national law, the nature of a specialist report. 

	11. 
	Article 6(2) - burden of proof
	f) any other evidence that is not prohibited by law.
	 In art. 97, letter f) para. (2) is repealed.
PSD, ALDE
	If letter f is repealed: any other evidence that is not prohibited by law, not even the author of this amendment can provide a logical reason. 
The author of this amendment claims that it is necessary for the evidence admissible in criminal trial to be individually enumerated, without allowing for the possibility to include other type of evidence, which may have been obtained in violation of the express legal norms (for example, telephone tapping by private individuals).
We cannot imagine a situation where evidence obtained in violation of the legal norms is not forbidden by law (implicitly by the law it violates).
The limited lists of type of evidence does not take into account the continuous evolution in the technical and scientific fields. 
The proposed wording has nothing to do with Directive (EU) 2016/343, being rather aimed at preventing the finding of certain offenses and at limiting the possibilities to collect evidence.

	12. 
	
	Article 99: Burden of proof
 HYPERLINK "https://idrept.ro/DocumentView.aspx?DocumentId=00133301-2017-10-23&DisplayDate=2017-11-10" (2) A suspect or defendant benefits from the presumption of innocence, has no obligation to prove their innocence, and has the right not to contribute to their own incrimination.

	In Article 99, paragraph (2) shall be amended and shall read as follows:
“(2) A suspect or defendant benefits from the presumption of innocence, has no obligation to prove their innocence, and has the right to not incriminate oneself and not cooperate in any criminal proceedings”.
UDMR
	There is no need to modify this article as proposed in the draft. 
The right to not contribute to their own incrimination is more comprehensive than the right not to incriminate oneself.
The right not to cooperate in any criminal procedure, separate from the right not to incriminate oneself, does not meet the requirements for clarity, being susceptible to be interpreted also as a right of the suspect or defendant to physically oppose to the carrying out of criminal investigation acts, or to destroy evidence, etc.
In addition, a simple reading of the Criminal Procedure Code will reveal that there are cases provided by law where the person is not allowed to oppose to the carrying out of the activity requested by the judicial bodies (fingerprinting, photograph taking, physical investigation).

	13. 
	
	
	In Article 99, after paragraph (2), one new paragraph, (21), is introduced which shall read as follows:
“(21) The exercise of the right not to incriminate oneself or of the right not to cooperate cannot be used against the suspect or defendant at a later stage of the proceedings and cannot be used to corroborate the facts”.
UDMR
	The remarks above are also valid for this point.

	14. 
	Articles 3, 6 and 7 of the Directive
(presumption of innocence, burden of proof and right to remain silent)
	Article 103 
“(2) In making a decision on the existence of an offense and on a defendant’s guilt, the court decides, in a reasoned manner, on the basis of all the assessed pieces of evidence. Conviction is ordered only when the court is convinced that the charge was proven beyond any reasonable doubt”.
(3) A court sentence ordering a conviction, waiver of penalty, or delay of penalty may not be based decisively on statements of the investigator, of informants or of protected witnesses.  
	In Article 103, paragraph (2) shall be amended and shall read as follows:
“(2) In making a decision on the existence of an offense and on a defendant’s guilt, the court decides, in a reasoned manner, on the basis of all the assessed pieces of evidence. Conviction is ordered only when the court is convinced that the charge was proven beyond any doubt”.
(3) A court sentence ordering a conviction, waiver of penalty, or delay of penalty may not be based decisively on statements of the investigator, of informants or of protected witnesses. Also, it cannot rely on the statements of defendants in the matter, of witnesses who benefit from exemption from liability for the acts they denounce or on the statements of persons benefiting from favourable legal provisions in relation to their statements in front of judicial bodies, if such evidence does not corroborate with other evidence legally produced in the matter. A court sentence ordering a conviction, waiver of penalty, or delay of penalty may not be based to any extent on the defendant’s refusal to make statements.
PSD, ALDE
	“Beyond any reasonable doubt” is the international standard, adopted by all civilized countries.
Removing the standard of reasonable doubt and replacing it with the standard of any kind of doubt will make it impossible for the judge to convict anyone, as in any case an alternative unreasonable explanation may be provided, such as divine intervention, paranormal occurrences, extraterrestrial intervention, etc. 
There is no objective reasoning for decreasing the probative value, ab initio, of statements of defendants in the matter, of witnesses who benefit from exemption from liability for the acts they denounce or of the statements of persons benefiting from favourable legal provisions in relation to their statements in front of judicial bodies. It is the exclusive attribute of the court to review and appreciate the evidence, exceptions being allowed only in exceptional and justified circumstances, such as the investigator or protected witnesses, where full adversariality cannot be ensured.
The paragraph “A court sentence ordering a conviction, waiver of penalty, or delay of penalty may not be based to any extent on the defendant’s refusal to make statements” is a legal nonsense.


	15. 
	
	Article 103: Assessment of evidence
(3) A court sentence ordering a conviction, waiver of penalty, or delay of penalty may not be based decisively on statements of the investigator, of informants or of protected witnesses.
	In Article 103, paragraph (3) shall read as follows: 
“(3) A court sentence ordering a conviction, waiver of penalty, or delay of penalty may not be based decisively on statements of the investigators, of informants, of whistle blowers or of protected witnesses, or of other persons who have obtained non-punishment or a reduced penalty as a consequence of  their statements”.
Bucharest Bar Association
PNL Senators: Alina-Ştefania Gorghiu, Cătălin-Daniel Fenechiu
	The practice of national courts which have based their judgments on statements by interested parties or who have provided evidence for procedural advantages was not sanctioned under the ECHR jurisprudence, in view of the fact that the ECHR does not examine whether evidence is admissible or not in the national procedure. 
What the Court has sanctioned is a conviction in which the single or decisive evidence could not be challenged by the defendant. 
In addition, in Al-Khawaja and Tahery v. United Kingdom[1], ECHR concluded that when a statement given in the criminal prosecution stage is read in public session, without the witness being heard orally by the court (hearsay/ouï-dire)[2] and without the defendant being allowed to interrogate the witness, and this statement exclusively or decisively substantiates the conviction, there will be no automatic violation of article 6 paragraph 1. However, where a conviction is based solely or decisively on the statement of an absent witness, the Court shall carry out a very careful analysis. Because of the risks of admitting such evidence, there will have to be sufficient procedural safeguards to counterbalance it, including measures to allow a fair and equitable assessment of the degree of confidence in the evidence.
According to the change in the case-law in the judgment quoted above, we may conclude that, in the case of witness statements who could not be interrogated by the defendant, the following analysis scheme shall be followed: 
(i) is there a good reason for the absence of the witness? 
(ii) is the prior statement of the witness the sole or determining basis for substantiating the conviction? 
(iii) were there sufficient counterbalancing elements to compensate for the difficulties created to  the defense by using the testimony of the witness which was not tested in a public hearing?
As regards the case of defendant Tahery, the Court concluded that in the present case the procedural guarantees could not counterbalance the difficulties of defense by reading the witness statement, since even if the claimant had given a statement in which he denied the allegations, it was impossible to verify the truthfulness of and confidence in T.'s statement by interrogation. Eventually, T. was the only witness who would have been willing or able to say what he had seen. The defense was unable to call any other witness to contradict the statement made during the prosecution. [3]
[1] ECHR, no. 26766/05 and 22228/06, judgment of 15 December 2011 (Grand Chamber)
[2] From a terminological point of view, we shouldn’t mistake the word hearsay used by the Court for its usual translation, that is reportedly. In the United Kingdom, any statement that is not given by the witness through an oral testimony is called hearsay and is, in principle, inadmissible in criminal proceedings. There are exceptions to this rule, such as when the witness died, is ill, can not be found, or is absent because of fear, in which case the statement given to the investigative bodies will be read by the judge to the jury.  In the latter case, the judge must be convinced that the testimony should be admitted in the interests of justice - Criminal Justice Act 2003, art. 114 and 116.
[3] In extenso, V. Constantinescu - Reading the statements given during the criminal prosecution and the right of the accused to question the witnesses of the prosecution. Case Al-Khawaja and Tahery v. United Kingdom, http://www.hotararicedo.ro.


	16. 
	Articles 3, 6 and 7 of the Directive
(presumption of innocence, burden of proof and right to remain silent)
	
	In Article 103, after paragraph (3), two new paragraphs, (4) and (5) are introduced which shall read as follows:
“(4) Conviction, waiving the punishment or postponing the punishment cannot be ordered for deeds other than those for which the trial has been ordered and it is not possible to extend the criminal trial at the trial stage to deeds or circumstances other than those for which the court referral was made. Changes in the charges may be made only if the circumstances may be classified under different charges than the ones in the referral.
(5) A judgment for conviction, waiver of punishment or postponement of punishment must include the description of the constituent elements of the offense for which the solution was ordered, the evidence on which it is based, as well as the reasons for which the evidence and defense arguments have been removed”.
PSD, ALDE
	We call for this amendment to be rejected, because this provision is useless, lacks any effects whatsoever in practice and places an unjustified burden on legislation, since the court can currently rule only within the limits of the referral. 
With the entry into force of Law no. 135/2010, the court rules within the limits of the referral, this representing a change to the provisions of the old Criminal Procedure Code, which allowed this hypothetical case, and therefore we believe this amendment has been erroneously proposed based on a different law which is not currently into force. 
The amendment of the text relating to ”extending the criminal trial for other circumstances” does not take into consideration the legal definition of the terms. Personal or factual circumstances under criminal law relate to facts that have no direct conection to the constituent elements of the offense or with the legal qualification of the illegal activity. They are taken into consideration in the criminal trial as related aspects that occurred prior, in the same time or after the crime was commited and that regard the person of the offender, the victim or the modalities in which the act was commited and can help better individualize the facts and the penalty.


	17. 
	Articles 3 and 6(2) of the Directive 
- presumption of innocence, burden of proof. Right to defense
	Article 106 - Special rules regarding the hearing:
(1)If, during the hearing of a person, the person shows visible signs of excessive fatigue or symptoms of a disease that affect their physical or psychological capacity to participate in the hearing, judicial bodies shall cease the hearing and, if the case, shall ensure that the person is examined by a physician.
	In Article 106, after paragraph (1), one new paragraph, (11) is introduced which shall read as follows:
“(11) The hearing of a person may not last more than 6 hours in a 24 hours period”.
PSD, ALDE

	There is no need to amend  this article as proposed in the draft. The new rule is unnecessary, since the provisions of article 106 (1) state that if, during the hearing of a person, the person shows visible signs of excessive fatigue or symptoms of a disease that affect their physical or psychological capacity to participate in the hearing, judicial bodies shall cease the hearing and, if imposed by the circumstances, shall ensure that the person is examined by a physician.
In addition, by its Decision of 19 March 2013 in the case  Patriciu v. Romania (application no. 43750/05), the European Court of Human Rights found that the duration of the claimant’s hearing, for 16 hours, did not reach the minimum gravity threshold required by article 3 of the Convention.
Any limitation on the maximum length of a person’s hearing will require witnesses to be summoned at different times, although at the beginning of the court session it cannot be established what will be the length of a witness hearing. Any hearing in a case depends on the complexity of the case, the number of parties, and the number of questions the witness is going to be asked. However, these aspects can never be accurately anticipated so that the amended text can be implemented.

One has to take into consideration that the duration of the hearing can sometimes be influenced by the behavior and the actions of the person that is interviewed or by other factors as, for example, the need for translation in the hearing. 



	18. 
	
	Article 109: Manner of hearing
 HYPERLINK "https://idrept.ro/DocumentView.aspx?DocumentId=00133301-2017-10-23&DisplayDate=2017-11-10" (1)Following fulfillment of the procedures set forth by the provisions of art. 107 and 108, a suspect or defendant shall be allowed to declare everything they want referring to the act set forth by the criminal law that was communicated to them, after which questions can be asked.

	In Article 109, paragraph (1) shall read as follows: 
“(1) Following fulfillment of the procedures set forth by the provisions of art.. 107 and 108, a suspect or defendant shall be allowed to declare everything they want referring to the act set forth by the criminal law that was communicated to them, after which questions can be asked by the judicial body and, directly, by all counsels participating in the hearing of the suspect or defendant. The judicial body has no right to censor the questions asked by the counsel, except where they are irrelevant”.
Bucharest Bar Association
PNL Senators: Alina-Ştefania Gorghiu, Cătălin-Daniel Fenechiu
	No remarks.

	19. 

	Articles 3 and 6(2) of the Directive 
- presumption of innocence, burden of proof. Right to defense
	Article 110 - Recording of statements
“(1) Statements by a suspect or defendant shall be recorded in writing. In the written statement, the questions asked during the hearing shall be recorded, by mentioning the person asking them, and the time when the hearing started and when the hearing ended shall be mentioned every time”.
	In Article 110, paragraph (1) shall be amended and shall read as follows:
“(1) Statements by a suspect or defendant shall be recorded in writing. In the written statement, the questions asked during the hearing shall be recorded, by mentioning the person asking them, and the time when the hearing started and when the hearing ended shall be mentioned every time. Rejected questions are recorded in the statement together with the reasons for the rejection”.
PSD, ALDE
	This provision will only make it more difficult to solve a criminal case and extend the length of court sessions. 
We propose the introduction of a new paragraph (1/1) after paragraph (1), which should read as follows:
“In the criminal prosecution stage, when the hearing is recorded on audio or audio-video support, after the hearing is completed its content shall be transcribed, and the transcription report shall be enclosed to the case file accompanied by the optical support containing the recording, and there is no need for the simultaneous recording of the statement in writing. The transcription report shall be signed by the person carrying out the transcription and shall be certified by the prosecutor for authenticity. The person being heard shall be provided, upon request, with a copy of the report”.


	20. 
	Article 7 of the Directive - right not to incriminate oneself
	Article 116 - Subject matter and limits of witness statements
  (1) Witnesses are heard in relation to facts or factual circumstances that represent the object of the taking of evidence in cases in respect of which they were summoned.
  (2) Hearing of witnesses may be extended to all circumstances necessary to verify their credibility. 
  (3) Those facts or circumstances the lawful secrecy or confidentiality of which can be raised before judicial bodies cannot be the subject matter of a witness statement.
	In Article 116, after paragraph (2), two new paragraphs, (21) and (22) are introduced which shall read as follows:
“(21) A witness is entitled to refuse to testify regarding such facts or circumstances which might entail his or her liability for having committed a criminal offense.
(22) The witness may be accompanied by a lawyer before the judicial bodies and may consult with his lawyer in the course of the hearing”.
PSD, ALDE
	There is no need and no reasonable legal argument to modify this article as proposed in the draft.
The witness cannot benefit from the assistance of a counsel in the light of exercising their right not to incriminate oneself. Witnesses are already protected against any potential self-incrimination by the provisions of article 118.
Regarding the argument provided by the author of this amendment (that often times a person is called before the criminal prosecution bodies as a witness and, after being heard, he becomes a suspect then defendant for the facts in relation to which such person testified and may even be subject to drastic preventive measures - retention or arrest - particularly given that, not being protected by the right to remain silent and not having the possibility to be assisted by a counsel, such person could not acknowledge this right and make self-incriminating statements), it is found that the criminal procedure law provides a remedy in the provisions of art. 118 and art. 109 para. (3), according to which a witness statement made during criminal prosecution in rem by a person who, in the same matter, after this statement has become a suspect, cannot be used against such person and, during the hearing, therefore after criminal prosecution in personam has been initiated, the suspect may exercise his/her right to remain silent regarding any of the facts or circumstances he or she is asked about.
See, for this purpose, Decision no. 236/2016 of the Constitutional Court of Romania, point 55.


	21. 
	Article 6, paragraph (2) of the Directive
Article 6 ECHR - right to a fair trial
	Article 139
“(3) The recordings set forth by this chapter, done by the parties or by other persons, represent evidence when they concern their own conversations or communications with third parties. Any other recordings may constitute evidence unless prohibited by law”.

	In Article 139, paragraph (3) shall be amended and shall read as follows:
“(3) The recordings set forth by this chapter, done by the parties, represent evidence when they concern their own conversations or communications with third parties”.
PSD, ALDE
	We call for the this amendment to be rejected, as the judicial practice contains numerous examples in which the only direct proof was represented by video images made by third parties, thus demonstrating that the amendment is not proposed in good faith or as a direct consequence of circumstances that make it irrelevant.
Moreover, according to article 131(1) of the Constitution of Romania, “Within the judicial activity, the Public Ministry shall represent the general interests of the society, and defend legal order, as well as the citizens' rights and freedoms. Thus, we find that the role of the Public Ministry would be diminished, making it unable to defend the rule of law and the rights and freedoms of citizens, including the rights of victims”.
By Decision no. 54/14.01.2009, the Constitutional Court stated that sub-point 118 amended art. 91 ind. 6 of the Civil Procedure Code of 1968, for the purposes of removing the possibility to use as means of proof the recordings made by the parties or by other persons, without violating any legal provisions, which is an express possibility provided in the current regulation. This eliminates, for example, the possibility to use as evidence the images recorded by the public video surveillance cameras to identify the authors of a robbery, the recordings made by the victim of an aggression in their own home, the recordings made by private persons on the occasion of a serious traffic accident resulting in casualties, where the author of the accident left the scene, etc. 
By eliminating the possibility of bringing evidence, the right of the victim of an offense, and not only of the victim, to defend by judicial means, is therefore limited, violating the principle of the right of defense enshrined in art. 24 paragraph (1) of the Constitution, as well as the principles of access to justice and the right to a fair trial, provided by art. 21 of the fundamental law. 
There is a logical fracture between the reasons put forward by the authors of the amendment, namely the fabrication of evidence for the purpose either of blackmailing the recorded persons or of notifying the judicial bodies. 
An example is provided of a situation where a person has a discussion about a third party and leads the discussion so as to accredit the idea that the third party has committed a criminal offense and then submits this recording to the criminal investigation bodies in order to obtain various judicial benefits or for the purpose of vengeance. We can see that the example presented by the author of the amendment talks of the situation of a person who records a communication or conversation in which the same person participates, and, therefore, is a means of proof according to the amendment.
In addition, the assessment of evidence is a power of judicial authorities, the judicial system in Romania consisting of profesional magistrates, who are perfectly capable to appreciate the quality and importance of a specific piece of evidence. A decrease of the judge’s scope of appreciation regarding the evidence should be an exception and should be justified by objective reasons. 

	22. 
	Article 6, paragraph (2) of the Directive
Article 6 ECHR - right to a fair trial
	Article 143 - Recording of electronic surveillance activities

	In Article 143, after paragraph (4), one new paragraph, (41), is introduced which shall read as follows:
“(41) Calls, communications or conversations tapped and recorded which are not related to the deeds subjected to investigation, not related to the offense or the persons subjected to investigation or which do not contribute to the identification or localization of persons cannot be used in or enclosed to the criminal prosecution file. They shall be archived at the prosecutor’s office, in special areas, in sealed envelopes, under confidentiality provisions and may be made available to the target person, upon his/her request. Upon final settlement of the case, such recordings shall be erased or destroyed, as applicable, by the prosecutor, and a report shall be drafted for this purpose. 
PSD, ALDE
	We call for this amendment to be rejected, because this regulation would result in limiting the activity of criminal prosecution bodies in finding new offenses and producing evidence attesting such offenses. Criminal prosecution bodies would indirectly become selective in investigating and prosecuting offenses. Thus, if an offense is detected by a prosecution office by means other than those regulated in art. 138 of the Criminal Procedure Code, it can be investigated, while offenses discovered by special methods of surveillance or investigation cannot.
Also, criminal prosecution bodies could become subject to offenses precisely because they did not detect those offenses.
Moreover, according to article 131(1) of the Constitution of Romania: “Within the judicial activity, the Public Ministry shall represent the general interests of the society, and defend legal order, as well as the citizens' rights and freedoms”. Thus, we find that the role of the Public Ministry would be diminished, making it unable to defend the rule of law and the rights and freedoms of citizens, including the rights of victims. What would be the case if, in the course of investigating corruption offenses, it is clear that a murder is being prepared?
We also believe that any appreciation “regarding the purpose of criminal prosecution bodies to provoke or fabricate evidences in ill-faith” should lie with the preliminary chamber judge. Such rule would significantly reduce the role of the preliminary chamber judge.
Such rule violates art. 2 and 3 of the Convention regarding the conduct of an effective investigation and article 6 ECHR on the right to a fair trial in regards to the victim of a crime. It creates an unjustified imbalance between the interests of the offender and those of the victim or the general interest of the society.
It also violates the provisions of article 124 para (2) of the Constitution - “Justice shall be one, impartial, and equal for all”. It creates an unjustified imbalance between the interests of the offender and those of the victim or the general interest of the society.
It violates the provisions of article 21 of the Constitution - Free access to justice and of article 131 of the Constitution - Role of Public Ministry.
Also, it is in conflict with article 5 of the Criminal Procedure Code - Finding the truth, article 7 of the Criminal Procedure Code - Obligatory character of starting and exercising the criminal investigation, article 8 of the Criminal Procedure Code - Fair trial and reasonable duration of the trial.
There is no reason to exclude evidence obtained through a legal process. 
There is no reason why any tapped recordings approved by the judge cannot be used in proving all offenses resulting from the conversations, but only of those offenses for which the respective supervision was approved.  
The proposed wording has nothing to do with Directive (EU) 2016/343, being rather aimed at preventing the finding of certain offenses and at limiting the possibilities to collect evidence.

	23. 
	Article 3 of the Directive - Presumption of innocence
Article 6(2) burden of proof
Article 6 ECHR - right to a fair trial
	Article 1461 - Obtaining data on financial transactions of a person
“(5) In cases where there is an emergency, and the obtaining of the warrant under paras. (1) or (2) would lead to a substantial delay in investigations, loss, alteration or destruction of the evidence or endanger the safety of the victim or other persons and the conditions set out in paragraph (1) or, where appropriate, paragraph (2) are met, the prosecutor may order obtaining data on financial transactions performed or to be performed. The provisions of article 141 shall apply accordingly.

	In art. 1461, paragraph (5) is repealed.
PSD, ALDE
	We call for the maintenance of this text of law. 
1. This rule allows the prosecutor to obtain, in urgent cases, data regarding the financial transactions carried out or which are to be carried out by the persons involved in the offense
2. Taking into account the fact that the text refers to the provisions of art. 141 of the Criminal Procedure Code, we believe that the persons concerned have sufficient safeguards, because the prosecutor's order will be subject to the control of the judge for rights and liberties, contrary to what the initiator tendentiously held.

Moreover, according to article 131(1) of the Constitution of Romania: “Within the judicial activity, the Public Ministry shall represent the general interests of the society, and defend legal order, as well as the citizens' rights and freedoms”. Thus, we find that the role of the Public Ministry would be diminished, making it unable to defend the rule of law and the rights and freedoms of citizens, including the rights of the victims.
Repealing the text has nothing to do with Directive (EU) 2016/343, being rather aimed at limiting the possibilities to collect evidence. The text complies with the ECHR standard, the method is provided by the law, has clear conditions and is subject to the judge/s supervision.
The text provides sufficient guarantees, through the control of the judge for rights and liberties on the measure ordered by the prosecutor. Since the prosecutor may order detention for a period of 24 hours, there is no reason why the same prosecutor should be unable to order a measure interfering with the private life, such as he measure in art. 1461 of the Criminal Procedure Code. The need for prosecution may in some cases require such urgent measures, subject to post-factum control by the judge.

	24. 
	Article 3 of the Directive - Presumption of innocence
Article 6(2) burden of proof
Article 6 ECHR - right to a fair trial
	Article 153 - Obtaining data regarding the financial status of a person
“(1) The prosecutor may request a credit institution, or any other institution holding data regarding the financial status of a person, to communicate data referring to the existence and content of accounts of a person if there is probable cause in respect of the commission of an offense, and there are grounds to believe that the requested data represent evidence”.

	In Article 153, paragraph (1) shall be amended and shall read as follows: 
 “(1) The prosecutor, based on a prior approval from the Judge for Rights and Liberties, may request a credit institution, or any other institution holding data regarding the financial status of a person, to communicate data referring to the existence and content of accounts and of other financial statements if there is probable cause in respect of the commission of an offense, and there are grounds to believe that the requested data represent evidence. 
PSD, ALDE
	We call for this amendment to be rejected because, when corroborating this rule with the provisions of art. 1461 of the Criminal Procedure Code, it is clear that the prosecutor may only request data on the financial standing of a person, the communication of data regarding the existence and contents of accounts and other financial reports, while no data may be requested on financial transactions, which may only be obtained with a warrant from the judge for rights and liberties (i.e. only to request data on the financial transactions of a person is an interfering measure in the private life of the person)
The proposed amendment has nothing to do with Directive (EU) 2016/343, being rather aimed at limiting the possibilities to collect evidence. Moreover, there are public institutions that have direct access to this kind of information, for example the tax authorities.
See for this purpose the amendment to article 153(1) by Government Emergency Ordinance no. 18/2016, the substantiation note of this act stating that obtaining data on the financial standing is not an interfering procedure of the nature of procedures which require the guarantee represented by the authorization by the judge for rights and liberties.
In addition, this hinders Romania’s international commitments to speedily respond to judicial assistance requests in criminal matters.

	25. 
	Article 3 of the Directive - Presumption of innocence
Article 6(2) burden of proof
Article 6 ECHR - right to a fair trial
	Article 159 - Conducting of home search
“(8) Prior to the initiation of a search, the persons listed under par. (5) and (6) shall be requested to hand over voluntarily the persons or objects that are sought. A search shall no longer be conducted if the persons or objects indicated in the warrant are handed over”.
	In Article 159, after paragraph (8), one new paragraph, (81) is introduced which shall read as follows:
“(81) Failure to indicate in the warrant the sought objects or persons shall prevent the judicial body from carrying out the search and results in the nullity of any procedural acts performed based on such warrant. The refusal by the searched person to deliver the sought persons or objects, which are precisely identified, shall be recorded in the search report. Lacking the note on the refusal by the searched person to deliver the sought objects shall be recorded in the search report. Lacking this note in the search report, continuing the search even though the goods indicated in the warrant were delivered or the persons indicated in the warrant surrendered shall be sanctioned by the absolute nullity of the report. Any evidence obtained based on a report that is null shall not be used in the criminal trial”. 
PSD, ALDE
	We call for this amendment to be rejected, because this rule shall make it impossible to obtain evidence in the criminal trial. The judicial body shall not be able to indicate precisely the goods and quantities which may be found during the search. 
In many cases, the judicial body has data on criminal activity, with no indication on the particularities of stolen goods. How can the judicial body accurately indicate the quantities of goods to be found during the searches, knowing at most their nature?
Also, this provision blatantly contradicts the provisions of art. 157(1) of the Criminal Procedure Code, which refers to the existence of reasonable suspicion that an offense has been committed by a person or that such person holds goods or documents (...) and it is assumed that the search may lead to (...), art. 157(1) being compliant with ECHR standards.
We also believe that any appreciation “regarding the purpose of criminal prosecution bodies to provoke or fabricate evidences in ill-faith” should lie with the preliminary chamber judge. Such rule would significantly reduce the role of the preliminary chamber judge.
Moreover, according to article 131(1) of the Constitution of Romania: “Within the judicial activity, the Public Ministry shall represent the general interests of the society, and defend legal order, as well as the citizens' rights and freedoms”. Thus, we find that the role of the Public Ministry would be diminished, making it unable to defend the rule of law and the rights and freedoms of citizens, including the rights of victims.
The amendment has nothing to do with Directive (EU) 2016/343, being rather aimed at limiting the possibilities to collect evidence.

	26. 
	Articles 3 and 6(2) of the Directive
	Article 161 - Search reports
  (2) Such report has to contain:
  i) mentions of the objects that were not seized but were left in custody;
	In Article 161, after paragraph (2)(i) a new point, (i1) shall be introduced and shall read as follows:
 i1) mentions of the objects sought and the refusal to be handed over, according to art. 159 par. (8); 
PSD, ALDE
	

	27. 
	Article 3 of the Directive Article 6 ECHR - right to a fair trial
	Article 162 Measures regarding seized objects or documents
“(4) Objects that have no connection with the case shall be returned to the person to whom they belong, except for those subject to forfeiture, under the law”. 

	In Article 162, paragraph (4) shall be amended and shall read as follows:
“(4) Objects unrelated to the case shall be returned to the person to whom they belong, within 30 days from their seizure, except those which are subject to forfeiture, under the law”. Failure to return seized objects may represent an offense and shall be punished according to the law”.
PSD, ALDE
	We call for this amendment to be rejected, because, in complex cases, judicial bodies shall find it impossible to establish in a short term which are the goods that were seized and which are not related to the case. Often, the seized goods are subject to lengthy expert investigations, for objective reasons. 
Also, the introduction of an offense in relation to this obligation of the criminal prosecution bodies is clearly a means to intimidate them, since they will be pressed to return incriminating accounting documents before an expert investigation is carried out, in order to avoid criminal liability.
The amendment has nothing to do with Directive (EU) 2016/343, being rather aimed at limiting the possibilities to collect evidence.
The court should decide which objects are related to the case and which are not. A rule should be in place to allow for them being returned by the court, upon request by the person concerned.

	28. 
	Article 3 of the Directive Article 6 ECHR - right to a fair trial
	
	In Article 162, after paragraph (5), one new paragraph, (6) is introduced which shall read as follows:
“(6) An object that has no connection with the case, according to paragraph (4), shall be any object, electronic data support or document which does not serve as evidence to prove the offense for which the search was authorized”.
PSD, ALDE

	 We maintain our remarks set out above.

	29. 
	Article 3 of the Directive - Presumption of innocence
Article 6(2) burden of proof

	Article 164 - Special provisions on searches conducted at a public authority, public institution or at other public-law legal entities
	In Article 164, one new paragraph, (2) is introduced which shall read as follows:
“(2) The provisions of articles 157-163 shall apply accordingly”. 
PSD, ALDE
	We call for this amendment to be rejected because the current text of law contains provisions according to which “the provisions of this section” are applicable.

	30. 
	Article 3 of the Directive - Presumption of innocence
Article 6(2) burden of proof
Article 6 ECHR - right to a fair trial, 
CCR Decision 244/2017
	Article 168 Computer search
(15)Computer data of a secret nature identified during such search is kept under the law.

	In Article 168, after paragraph (15), one new paragraph, (151), is introduced which shall read as follows:
“(151) Data obtained from a computer system or an electronic data storage system that have no connection to the offense for which the criminal investigation is performed and for which the search was authorized in that case shall be permanently deleted from the copies made based on para. (9) and cannot be used in other criminal cases or for proving other ilicit acts”.
PSD, ALDE
	We call for this amendment to be rejected, because this rule shall make it impossible to obtain evidence in the criminal trial.
Criminal prosecution bodies would indirectly become selective in investigating and prosecuting offenses. 
Thus, if an offense is detected by a criminal prosecution body by means other than those regulated in art. 188 of the Criminal Procedure Code, it can be investigated, while offenses discovered during a computer search cannot (if during a computer search in a corruption file criminal prosecution bodies find materials on child pornography, what should they do in relation to their findings taking into consideration that the amendment forbids the use of such evidence in a new case?).
Also, criminal prosecution bodies could become subject to offenses precisely because they did not detect those offenses.
Moreover, according to article 131(1) of the Constitution of Romania: “Within the judicial activity, the Public Ministry shall represent the general interests of the society, and defend legal order, as well as the citizens' rights and freedoms”. Thus, we find that the role of the Public Ministry would be diminished, making it unable to defend the rule of law and the rights and freedoms of citizens, including the rights of victims. 
Such rule violates art. 2 and 3 of the ECHR regarding the conduct of an effective investigation and article 6 ECHR on the right to a fair trial of the victim of a crime. It creates an unjustified imbalance between the interests of the offender and those of the victim or of society.
It violates the provisions of article 124(2) of the Constitution - “Justice shall be one, impartial, and equal for all”. It creates an unjustified imbalance between the interests of the offender and of the victim or of society.
It violates the provisions of article 21 of the Constitution - Free access to justice and of article 131 of the Constitution - Role of Public Ministry.
We also believe that any appreciation “regarding the purpose of criminal prosecution bodies to provoke or fabricate evidences in ill-faith” should lie with the preliminary chamber judge. Such rule would significantly reduce the role of the preliminary chamber judge.
There is no reason why data proving the perpetration of other offenses cannot be used to order the extension of criminal prosecution for the new offenses found.
The text of law has nothing to do with Directive (EU) 2016/343, being rather aimed at preventing the finding of certain offenses and at limiting the possibilities to collect evidence.


	31. 
	Article 3 of the Directive - Presumption of innocence
Article 6(2) burden of proof
Article 6 ECHR - right to a fair trial
	
	After Article 171, one new article, (1711), is introduced which shall read as follows: 
“1711 – (1) The objects, documents or computer data delivered or seized according to art. 170 and 171 may be used as evidence only to prove the offenses prosecuted in the file in which they were requested. 
(2) Objects, documents or computer data that have not been used for the purpose of par. (1) shall be returned to their owner or destroyed, as the case may be, within 30 days from the date on which it is found that they are not useful for proving the deed in criminal investigation for which they have been delivered or seized”.
PSD, ALDE
	We call for this amendment to be rejected, because judicial bodies could end up being held criminally liable for finding the existence of offenses and failing to extend criminal prosecution. 
It is in conflict with article 5 of the Criminal Procedure Code - Finding the truth, article 7 of the Criminal Procedure Code - Obligatory character of starting and exercising the criminal investigation, article 8 of the Criminal Procedure Code - Fair trial and reasonable duration of the trial, article 159(13) of the Criminal Procedure Code - Objects or documents (...) in relation to which there is a suspicion that they may have connection with the commission of an offense, in respect of which a criminal action is initiated ex officio, shall be always seized.
There is no reason to exclude evidence obtained through a legal process. 

	32. 
	Article 3 of the Directive - Presumption of innocence
Article 6(2) burden of proof
Article 6 ECHR - right to a fair trial
	Article 172 - Ordering an expert report or of a finding of fact
(2) An expert report shall be ordered under the terms of Art. 100, upon request or ex officio, by criminal investigation bodies, through a reasoned order, while during the trial, this is ordered by the court, through a reasoned court resolution.
	In Article 172, after paragraph (2), one new paragraph, (21) is introduced which shall read as follows:
“(21) Judicial experts shall be appointed randomly from the list of experts authorized in that matter, by draw of lots, in the presence of all the parties or their lawyers, duly summoned for that purpose, unless the appointment is made during the hearing for which the parties have been duly notified. Absence of parties or their lawyers shall not prevent the appointment of the expert”.
PSD, ALDE

	 No remarks.

	33. 
	Article 3 of the Directive - Presumption of innocence
Article 6(2) burden of proof
Article 6 ECHR - right to a fair trial
	Article 172 - Expert reports

	In Article 172, after paragraph (10), one new paragraph, (101), is introduced which shall read as follows:
“(101) When drafting the findings report, the specialist shall comply with the standards and regulations of the profession in the field in which the findings report is prepared, the civil, disciplinary, professional or criminal liability of the specialist, as applicable, being triggered for failure to comply with such standards and regulations”.
PSD, ALDE
	No remarks.

	34. 
	Article 3 of the Directive - Presumption of innocence
Article 6(2) burden of proof
Article 6 ECHR - right to a fair trial
Right to defense
	Article 172 - Expert reports
(12) Following completion of a fact finding report, when judicial bodies believe that an expert opinion is necessary or when the conclusions of the fact finding report are challenged, the development of an expert report may be ordered.
	In Article 172, paragraph (12) shall be amended and shall read as follows:
(12) Following completion of a fact finding report, when judicial bodies believe that an expert opinion is necessary or when the conclusions of the fact finding report are challenged, the development of an expert report shall be ordered. The failure to carry out the expert investigation, if the findings report is challenged, shall result in the report being removed from the case.”
PSD, ALDE
	We call for this amendment to be rejected.
Based on an analysis of the proposal for amendment of article 1811 of the Criminal Procedure Code (In Article 1811, after paragraph (2), one new paragraph, (3), is introduced which shall read as follows: “(3) The provisions of articles 173(4), 177 and 178(2) shall apply accordingly”.) we find that the finding report should be carried out in compliance with the procedure provided for expert reports. Thus, the parties shall have their rights guaranteed like in the case of an expert report.

	35. 
	
	Article 172: Ordering an expert report or of a finding of fact
(12) Following completion of a fact finding report, when judicial bodies believe that an expert opinion is necessary or when the conclusions of the fact finding report are challenged, the development of an expert report may be ordered.
	In Article 172, paragraph (12) shall read as follows: 
“If the findings report is challenged, an expert report shall be ordered”.
Bucharest Bar Association
PNL Senators: Alina-Ştefania Gorghiu, Cătălin-Daniel Fenechiu
	There is no need to modify this article as proposed in the draft and revert to the form prior to the amendments brought by Government Emergency Ordinance no. 18/2016. Also, the mandatory nature of the expert report is in conflict with the provisions of article 100(4) of the Criminal Procedure Code.


	36. 
	Article 3 of the Directive - Presumption of innocence
Article 6(2) burden of proof
Article 6 ECHR - right to a fair trial
Right to defense
	Art. 175 - Rights and obligations of experts
“(2) An expert has the right to learn of the materials in the case file necessary for the conducting of an expert examination”.
	In Article 175, paragraph (2) shall be amended and shall read as follows:
“(2) An expert has the right to learn of the materials in the case file necessary for the conducting of an expert examination”. The expert shall refer to all acts and documents submitted as evidence on file and not only to the conclusions of the technical and scientific finding reports carried out in the case by specialists of the criminal prosecution bodies, having access to all data and information such specialists had access to. The same rights shall be granted to independent authorized experts, appointed according to art. 172 para. (8)”. 
PSD, ALDE
	There is no need to modify this article as proposed in the draft.
The party-appointed expert cannot be equivalent to the expert appointed by the judicial body. Independent authorized experts are appointed upon the request of a party or main subjects of the trial.
They are paid and appointed by the parties or main subjects of the trial and provide an activity for the interest of the party or subject who has requested them. 
Their role is not to carry out the expert investigation, but to provide assistance to the party in establishing the objectives of the expert report, in reviewing the carrying out of the expert investigation and in assessing the results of the expert investigation.
 

	37. 
	Article 3 of the Directive - Presumption of innocence
Article 6(2) burden of proof
Article 6 ECHR - right to a fair trial
Right to defense
	Article 178 Expert reports 
(2) When there are several experts, a single expert report shall be prepared. Separate opinions shall be justified in the same report.

	In Article 178, after paragraph (2), one new paragraph, (21), is introduced which shall read as follows:
“(21) Independent authorized experts, appointed according to art. 172 para. (8) shall participate in carrying out the expert investigation together with the experts appointed by the judicial bodies. Separate opinions by such experts shall be recorded in the expert report drafted by the experts appointed by the judicial bodies”.
PSD, ALDE

	We maintain our remarks set out above.

	38. 
	Article 3 of the Directive - Presumption of innocence
Article 6(2) burden of proof
Article 6 ECHR - right to a fair trial
Right to defense
	Article 1811 Scope of judicial finding and fact finding reports

	In Article 1811, after paragraph (2), one new paragraph, (3), is introduced which shall read as follows:
“(3) The provisions of articles 173(4), 177 and 178(2) shall apply accordingly”.
PSD, ALDE
	We call for this amendment to be rejected.
The reports are ordered in emergency situations, which are incompatible with carrying out a complex procedure over a lengthy period of time, such as the expert investigation. This article practically turns the finding into an expert investigation thus devoiding it of meaning.

	39. 
	Article 3 of the Directive - Presumption of innocence
Article 6 - right to a fair trial
	Article 218 House arrest
“(1) House arrest is ordered by the Judge for Rights and Liberties, by the Preliminary Chamber Judge or by the court, if the requirements set by Art. 223 are met and if such measure is necessary and sufficient for the attainment of one of the purposes set by Art. 202 par. (1)”.

	In Article 218, paragraph (1) shall be amended and shall read as follows:
“(1) House arrest is ordered by the Judge for Rights and Liberties, by the Preliminary Chamber Judge or by the court, if the requirements set by Art. 223(1) are met and if such measure is necessary and sufficient for the attainment of one of the purposes set by Art. 202 par. (1)”. 
PSD, ALDE

	This amendment should be rejected because between the deprivation of liberty and the restriction of freedom of movement there is only a difference of intensity, not of nature or essence. 
In Guzzardi v. Italy, the ECHR found that imposing a compulsory residence on the claimant for 16 months, on a desolate island, with movement clearance over an area of2.5 km, represents a deprivation of liberty for the purposes of art. 5 of the Convention. 
An important element constituting a guarantee against arbitrariness is the “quality” of legal norms, or, in other words, the need for the national law authorizing the deprivation of liberty to be accessible and predictable, the current rules allowing expressis verbis to verify the ECHR case-law in ordering preventive measures.
For these reasons, Article 6 of the Convention does not apply to the ordering of a home arrest measure, the safeguards to be observed when taking this measure being provided by art. 5 of the Convention, which enshrines the right to liberty and security.
We believe that the section on house arrest should be repealed or reformed.
That form which implies the limitation of a person’s freedom of movement to the territory of such person’s residence (where in some cases the “territory” which represents the offender’s residence spreads over hundreds of hectares) was artificially extracted from the category of preventive measures and was called house arrest, being assimilated to preventive arrest. 


	40. 
	Article 3 of the Directive - Presumption of innocence
Article 6 - right to a fair trial
	Article 218 House arrest
General requirements for ordering house arrest
  (1) House arrest is ordered by the Judge for Rights and Liberties, by the Preliminary Chamber Judge or by the court, if the requirements set by Art. 223 are met and if such measure is necessary and sufficient for the attainment of one of the purposes set by Art. 202 par. (1).

	In Article 218, after paragraph (1), one new paragraph, (11), is introduced which shall read as follows:
“(11) Home arrest of the defendant can also be ordered if the evidence generate reasonable suspicion that they committed a offense punishable by 5 ore more years in prison and, cumulatively, based on an assessment of the seriousness of facts, of the manner and circumstances under which it was committed, or the entourage and the environment from where the defendant comes, of their criminal history and other circumstances regarding their person, it is decided that their deprivation of freedom is absolutely necessary in order to eliminate an actual threat to public order”.
PSD, ALDE

	The proposed amendment must be rejected, since the difference between restriction of movement and deprivation of liberty is one of degree or intensity, and not one of nature or substance.
In Guzzardi v. Italy, the ECHR found that imposing a compulsory residence on the claimant for 16 months, on a desolate island, with movement clearance over an area of 2.5 km, represents a deprivation of liberty for the purposes of art. 5 of the Convention. In proclaiming the “right to liberty”, Article 5 contemplates the physical liberty of the person; its aim is to ensure that no one should be deprived of that liberty in an arbitrary fashion.
Where deprivation of liberty is concerned it is particularly important that the general principle of legal certainty be satisfied. It is therefore essential that the conditions for deprivation of liberty under domestic law be clearly defined and that the law itself be foreseeable in its application, so that it meets the standard of “lawfulness” set by the Convention, a standard which requires that all law be sufficiently precise to allow the person – if need be, with appropriate advice – to foresee, to a degree that is reasonable in the circumstances, the consequences which a given action may entail (see, among recent authorities, Del Río Prada v. Spain [GC], § 125; Creangă v. Romania, § 120; and Medvedyev and Others v. France [GC], § 80). De lege lata, Romanian judges are compelled to assess the the requirement of lawfulness in conformity with the Convention, including the general principles expressed or implied in it. The general principles implied by the Convention to which the Article 5 § 1 case-law refers are the principle of the rule of law and, connected to the latter, that of legal certainty, the principle of proportionality and the principle of protection against arbitrariness which is, moreover, the very aim of Article 5.



	41. 
	Article 3 of the Directive - Presumption of innocence
Article 6 - right to a fair trial
	Art. 223 Requirements and cases where pre-trial arrest is applicable
“(2) Pre-trial arrest of the defendant can also be ordered if the evidence generate reasonable suspicion that they committed a offense with direct intent against life, an offense having caused bodily harm or death of a person, an offense against national security as under the Criminal Code and other special laws, an offense of drug trafficking, illegal operations with precursors or other products susceptible to produce psychoactive effects, an offense concerning non-compliance with the regime of arms, munitions, nuclear material and explosives, trafficking and exploitation of vulnerable persons, acts of terrorism, money laundering, counterfeiting of currency, stamps or other securities, blackmail, rape, unlawful deprivation of freedom, tax evasion, assault of an official, judicial assault, corruption, an offense committed through information systems or electronic communication means or another offense for which the law requires a penalty of no less than 5 years of imprisonment and, based on an assessment of the seriousness of facts, of the manner and circumstances under which it was committed, or the entourage and the environment from where the defendant comes, of their criminal history and other circumstances regarding their person, it is decided that their deprivation of freedom is necessary in order to eliminate a threat to public order

	In Article 223, paragraph (2) shall be amended and shall read as follows:
“(2) Pre-trial arrest of the defendant can also be ordered if the evidence generate reasonable suspicion that they committed a offense with direct intent against life, an offense having caused bodily harm or death of a person, an offense against national security as under the Criminal Code and other special laws, an offense of drug trafficking, weapons trafficking, trafficking in humans, terrorism and related to acts of terrorism, counterfeiting of currency or other securities, blackmail, rape, deprivation of freedom, assault of an official, judicial assault or another offense committed with violence and, cumulatively, based on an assessment of the seriousness of facts, of the manner and circumstances under which it was committed, or the entourage and the environment from where the defendant comes, of their criminal history and other circumstances regarding their person, it is decided that their deprivation of freedom is absolutely necessary in order to eliminate an actual threat to public order”.
PSD, ALDE
	The proposed amendment must be rejected, for the following reasons:
The concepts of trafficking in drugs and weapons trafficking were declared unconstitutional by Decision of the Constitutional Court of Romania no. 553/2015 (in the case of weapons trafficking, it was held that this offense was of identical nature with the offense of trafficking in drugs, which was subject to the exception in item 14 of the decision).
The removal from the express enumeration in para. 1 of particularly serious offenses such as: money laundering, offenses committed by means of computer systems or electronic communication devices; tax evasion; non-compliance of the firearms and ammunition regime offense; non-compliance with the regime of nuclear materials; Non-compliance of the Nuclear Materials or other Radioactive Matters Regime; trafficking and exploitation of vulnerable persons; drug trafficking, illegal operations with precursor or psychoactive substances, and corruption and related offenses. 

Also, by removing from the list of offenses for which preventive arrest can be ordered of the offenses for which the law provides a punishment of 5 years or more in prison, some particularly serious offenses are removed from the scope of this preventive measure: robbery or piracy committed through threats, offenses against the fighting capability of armed forces, genocide crimes (Article 438 paragraph 1 letters d, e), against humanity (Article 439 paragraph 1 letters d, j, paragraph 2) and war (440 paragraph 1 letter d), the constitution of an organized criminal group, money laundering, smuggling, theft (including from home), aggravated destruction, embezzlement, offenses in public position, electoral offenses, offenses against safety on public roads, against justice, iffenses against sexual freedom and integrity.

With this proposed rule, the Romanian lawmakers expose the population to a risk inherent to the release of dangerous criminals who will be able to continue their criminal activity. In addition, these categories of offenders will be encouraged to continue to commit such offenses. Preventive arrest is not only a legal instrument designed to ensure the proper conduct of the criminal trial, but this preventive measure is also an essential tool in ensuring public order and security that is put in jeopardy.

A wider margin of appreciation should be permitted in respect of Article 5  when deciding upon the necessity of issuing an arrest warrant. 

The definition of public danger in a restrictive manner in order to accompany only the exhaustive list of the above-mentionned offeses is lacking the aim of protecting the society.

	42. 
	Article 3 of the Directive - Presumption of innocence
Article 6 ECHR - right to a fair trial
	Article 226 - Sustaining a pre-trial arrest application during the criminal investigation

	41. In Article 226, after paragraph (1), one new paragraph, (11), is introduced which shall read as follows:
(11) The judge who ordered the preventive arrest shall state the reasons for the measure ordered, and shall justify in actual terms the way in which the specific danger to public order is removed.”
PSD, ALDE
	The proposed amendment must be rejected, since Not every decision taken by a judge in the course of criminal proceedings can be examined under the “criminal” limb of Article 6; only proceedings aimed at the determination of the criminal charge (i.e. which may result in a criminal conviction); thus Article 6 does not apply to proceedings in which the judge decides on the eventual pre-trial detention of a suspect (Neumeister v. Austria, §§22-25). The presumption of innocence is a fundamental right and key element at the heart of fair trial rights protection under Article 6 of the European Convention of Human Rights and Article 48 of the European Charter of Fundamental Rights, as well as in in the International Covenant on Civil and Political Rights, the Universal Declaration of Human Rights, and a number of other international treaties and covenants. The Directive covers the right not to be presented as guilty by public authorities before the final judgment, the requirement for the burden of proof to be on the prosecution and that any reasonable doubts on the guilt should benefit the accused, the right not to incriminate one-self, the right not to cooperate and the right to remain silent Therefore,  the lawfulness of a pretrial detention is analysed by the ECHR in conjunction with the principles and guarantees provided by art.5 (Right to liberty and security)  and not of art.6 of the Convention (Right to a fair trial).
Moreover, this regulation is superfluous, because, de lege lata, in cases where Article 5 § 1 of the Convention is at stake the absence of any grounds given by the judicial authorities in their decisions authorising detention for a prolonged period of time may be incompatible with the principle of protection from arbitrariness enshrined in Article 5 § 1.
The Romanian lawmakers intention appears to be to regulate  the extent to which judges issuing an arrest warrant should present their reasons, which cannot be included in the Criminal Procedure Code, but in a book of practical guidelines for judges.

	43. 
	Article 3 of the Directive - Presumption of innocence
Article 6 ECHR - right to a fair trial
	Article 242 Revocation of preventive measures and replacement of a preventive measure by another preventive measure
“(3) A preventive measure is to be replaced, ex officio or upon request, by a harsher preventive measure, if the requirements provided by law for its ordering are met and, after an assessment of the case’s specific circumstances and the defendant’s procedural conduct, it is deemed that the harsher preventive measure is necessary for the purpose set by Art. 202 par. (1)”.
	In Article 242, paragraph (3) shall be amended and shall read as follows:
“(3) A preventive measure is to be replaced, ex officio or upon request, by a harsher preventive measure, if the requirements provided by law for its ordering are met, the grounds that determined the measure to be taken have changed and, after an assessment of the case’s specific circumstances and the defendant’s procedural conduct, it is deemed that the harsher preventive measure is necessary for the purpose set by Art. 202 par. (1)”.
PSD, ALDE
	The proposed amendment must be rejected, since the right of liberty and security is accompanied as mentionned above only by the guarantees provided by art.5 of the Convention and not of those provide by art.6.

Assuming that specific, relevant facts warranting the applicant’s deprivation of liberty may have existed, but were not set out in the relevant domestic decisions, it is not the Court’s task to take the place of the national authorities and establish such facts in their stead (Giorgi Nikolaishvili v. Georgia, 77). It is only by giving a reasoned decision that there can be public scrutiny of the administration of justice (Tase v. Romania, 41).

	44. 
	Article 1 of Protocol 1 to the ECHR - The right to property
Article 3 of the Directive - Presumption of innocence
	Article 250 Challenging of asset freezing 

	In Article 250, after paragraph (9), one new paragraph, (10), is introduced which shall read as follows:
“(10) The suspect, defendant or any other interested person may file new challenges whenever new circumstances have occurred in relation to the asset freezing ordered”.
PSD, ALDE
	The amendment must be rejected, because seizure is not a criminal charge in the light of article 6 of the Convention since it has no bearing on the question of his quilt. Therefore, art.6 of the Convention in his criminal limb is not applicable when evaluating the proportionality of issuing an asset seizure order
. 
ECHR noted that, in a criminal investigation, asset freezing is mainly aimed at safeguarding the enforcement of receivables that will potentially be admitted in favour of third parties affected by the offense referred to the court or at safeguarding the enforcement of potential sanctions consisting the confiscation of certain goods. 
However, ECHR found that both the establishment of receivable rights in favour of third parties and confiscation are measures to be taken in separate, subsequent procedures, therefore the asset freezing is not a criminal accusation, for the purposes of article 6 of the Convention.

Moreover, ECHR standards also allow third party confiscation from those who do not participate in the trial (see, for this purpose, ECHR, Salabiaku v. France and Pham Hoang v. France, Silikiene v. Lithuania), the ECHR not having found the violation of article 6, nor of Article 1 of Protocol 1 in these cases, and stating the following principles: the courts may grant probative value to a presumption of fact that, in the case of illicit enrichment, is the fact that the difference between the actual estate and the legal income stems from other, profit-generating offenses, although this presumption does not have to operate automatically; balancing the burden of proof does not mean circumventing the presumption of innocence in these cases. Therefore,  it is inappropriate to employ the reversal of the burden of proof concept, the appropriate concept being the sharing of the burden of proof, (a point raised by the ECHR in Salabiaku). Consequently,  it is  inappropriate to consider that a relative presumption - such as the one contained in our constitutional text in the provisions of art. 44 par. 8 - to confer unobjectionable honesty to someone.
Our legal system is endowed with the safeguards referred to by the ECHR in the Silickiene case: it is inappropriate to conclude, as a consequence, that the constitutional provision are violated by the judge that offers the person whose assets were frozen the possibility to formulate the defenses this person deems necessary - violates art.44 par. 8 of the Constitution; equally inappropriate is the assertion that the proceeds of the offense can be seized for confiscation only in the context of a money laundering investigation, since ordering the asset freezing is mandatory whenever provided by law, including for the purpose of special confiscation; naturally, in the absence of any provision to extend the criminal trial to the deeds of the third party in whose patrimony the proceeds of the offense were found, the court could not convict such third party for the money laundering offense. Given the provisions of art. 111 par. 3 of the old Criminal Code, respectively those contained in art. 107 par. 3 of the Criminal Code into force, inasmuch as his ill faith will be assessed according to the standard of proof required by the balance of probabilities, the product of the offense will be subject to special confiscation, whichever the person at the hands of whom it has been found.
Moreover, the Constitutional Court of Romania ruled the constitutionality of the rule on precautionary measures  measures in the old criminal legislation meant to give effect to the right to a fair trial (Constitutional Court, Decision No. 133 of 1 February 2011, published in the Official Gazette no. 188 of 17 March 2011). Since the proceeds can be moved in minutes or sometimes just by one click of the mouse, investigators must be extremely sensitive to the time factor. Any delay in enforcing an asset freezing order after the preventive arrest has been ordered or after the suspect has been acknowledged to the nature of the charges can be fatal to the process of asset recovery of proceeds of crime. Thus, although some jurisdictions allow the establishment of precautionary measures in the early stages of criminal proceedings, in other states it is necessary to make charges known prior to the enforcement of provisional measures, which could allow the alienation of assets and the asset freezing measure remaining without object.
 Taking into account this impediment  this impediment, jurisdictions should not make the enforcement of an asset freezing order conditional on the initiation of criminal proceedings.
 In fact, the United Nations Convention Against Corruption allows states to extend cooperation before criminal proceedings are initiated in civil and administrative proceedings related to the recovery of the proceeds of corruption offenses. In addition, the Additional Protocol to the European Convention on Mutual Assistance in Criminal Matters, adopted in 2001, extends the scope of application of the Convention to cover administrative procedures that may give rise to proceedings before courts having jurisdiction primarily in criminal matters.
 A similar provision is also found in the provisions of art. 3 paragraph 1 of the European Union Convention on Mutual Assistance in Criminal Matters between the Member States of the European Union of 29 May 2000.
Bearing in mind that  the decision on the time factor in which the precautionary measures should be ordered and carried out weighs the hardest in the economy of the case: if the precautionary measures are instituted too early, there is a risk that the offender may be exposed to the proceedings and to divest the goods or activities in which he manages the proceeds of the offense. Most often, this happens when certain means of technical surveillance, such as searches or tapping are ordered, or when certain procedural acts are carried out, such as hearing witnesses, issuing arrest warrants, acknowledging charges, issuing confiscation orders
. As a consequence, it will become difficult to carry out other procedural activities to gather evidence of the contribution of other participants to the criminal mechanism, to supervise bank accounts, or to identify all types of criminal offenses.
 


	45. 
	Article 1 of Protocol 1 to the ECHR - The right to property
Article 3 of the Directive - Presumption of innocence
	Art. 2501 Challenging the asset freezing ordered during trial  

	In Article 2501, after paragraph (3), one new paragraph, (4), is introduced which shall read as follows:
“(4) The defendant, prosecutor or any other interested person may file new challenges whenever new circumstances have occurred in relation to the asset freezing ordered”.
PSD, ALDE
	We maintain our remarks set out above.

	46. 
	Article 3 of the Directive - Presumption of innocence
	Article 265 The bench warrant
“(2) A suspect or a defendant can be brought in by bench warrant even before having been summoned, if such step is required in the interest of settling the case”.

	In Article 265, paragraph (2) shall be amended and shall read as follows:
“(2) A suspect or a defendant can be brought in by bench warrant even before having been summoned, if investigated for having committed one of the offenses referred to in art. 223(2) or one of the circumstances listed in art. 223(1) has materialized”. 
PSD, ALDE
	This amendment should be rejected, because a situation which could require the suspect or defendant being brought to court with a warrant should not be related to the nature of the offense, but to the person (the risk of absconding or of preventing the carrying out of criminal prosecution), to the circumstances, etc.
The guarantees accompanying the criminal limb of Art.6  in article 6 of the Convention with regard to the right to a fair trial also involve reasonable timing component. Bringing a suspect or defendant with a bench warrant does not violate any of his rights, nor does it inflict any harm on such suspect or defendant. 
In addition, according to the provisons of article 131(1) of the Constitution of Romania: “Within the judicial activity, the Public Ministry shall represent the general interests of the society, and defend legal order, as well as the citizens' rights and freedoms”. Thus, the role of the Public Ministry would be diminished, since prosecutors will be unable unable to defend the rule of law and the rights and freedoms of citizens, including the rights of victims.


	47. 
	Article 6 of the Directive - burden of proof and equality of arms
	Article 267 - Access to electronic databases
  (1) In order to complete the summons procedure, communicating the procedural acts or bringing in under warrant before the jurisdictional body, the prosecutor or the court of law have a right of direct access to electronic databases held by the bodies of the state administration.
  (2) The bodies of the state administration that hold electronic databases are under an obligation to cooperate with the prosecutor or the court of law so as to provide them with direct access to the information in their electronic databases, as under the law.
	In Article 267, paragraph (2) shall be amended and shall read as follows:
(2) The bodies of the state administration that hold electronic databases are under an obligation to cooperate with the prosecutor or the court of law so as to provide them with direct access to the information in their electronic databases, for the purpose of communicating the procedural acts or bringing in under warrant for the carrying out of procedures, as under the law. It is forbidden for state administration bodies to provide data and information from electronic data bases to which the parties, the party's experts or the parties’ counsels do not have access, in order to guarantee the principle of equality of arms”.
PSD, ALDE
	By amending article 267 par. (2) of the Criminal Procedure Code, prosecutors shall be deprived of an indispensable tool in investigating offenses, i.e. quick access to information in order to be able to act effectively to uncover the facts.
It should be mentioned that any institution shall communicate to criminal prosecution bodies any information needed in an investigation, while access to data bases only increases reaction speed to quickly identify the perpetrators of offenses. 
The prosecutor’s or police officer’s access to investigation tools cannot be conditional on granting the same right to perpetrators of offenses. The right to defense involves safeguards for the person being investigated, not the removal of the tools available to the criminal prosecution body, in order to prevent them from ever finding the offenses committed.
We also believe that the right to defense and the equality of arms are ensured by the possibility for the suspect/defendant and his counsel to acknowledge any data thus obtained and, if deemed necessary, by the possibility to request additional evidence, and such safeguards are already available in the Criminal Procedure Code.
The principle of equality of arms does not imply the access of parties, party experts or parties’ counsels to the electronic data bases maintained by the administration. What they need to have guaranteed is the possibility to challenge the truthfulness of the data, safeguard which currently exists in the legislation. This amendment is not aimed at allowing the access of the aforementioned persons to such data bases, but at blocking the access of judicial bodies to such data bases.
Such amendment violates art. 2 of the Convention regarding the conduct of an effective investigation into crimes against life and article 6 of the Convention on the right to a fair trial of the victim of a crime. It creates an unjustified imbalance between the interests of the offender and of the victim or of society.
Suspects or defendants have the possibility to challenge the use of such data or information in the criminal trial. A de plano impossibility to obtain such data is not of a nature to contribute to the achievement of the purpose of the criminal proceedings.



	48. 
	Article 3 of the Directive - Presumption of innocence, Rights of the defence
	Article 305 - Starting the criminal prosecution
“(1) When the referral meets the conditions required by law, the criminal prosecution body shall order the criminal prosecution to start regarding the act that was committed or whose commission is being prepared, even if the author is indicated or known”.
	In Article 305, paragraph (1) shall be amended and shall read as follows:
“(1) When the referral meets the conditions required by law and it is found that none of the cases preventing the initiation of criminal action as provided in art. 16 par. (1), also when the names of the persons who have allegedly committed the offense subject to such referral have been indicated, the criminal prosecution body shall order the criminal prosecution to start regarding the deed and the perpetrators. All evidence produced during this period without meeting these requirements are subject to absolute nullity and shall not be used against the person whose identity was indicated at the time the evidence was brought in the file”.
PSD, ALDE
	We call for this amendment to be rejected, for the following reasons: 
1. A situation could exist where most persons “indicated in the complaints” automatically become suspects, with consequences on the image of such persons or on their standing. A mere complaint from a person will result in the subject of the complaint becoming a suspect, without any other means of proof. Charging a person is not a safeguard of the right to defense.
2. It could be used as a means to remove certain magistrates from the files they are working on. Thus, a simple criminal complaint of one of the parties will result in criminal prosecution against the magistrate, who will thus become incompatible. Regarding this, we would like to emphasize that the concerns raised about the establishment of the Special Section may take actual form.
3. We also believe that any appreciation “regarding the purpose of criminal prosecution bodies to provoke or fabricate evidences in ill-faith” should lie with the preliminary chamber judge. Such rule would significantly reduce the role of the preliminary chamber judge. The sanction of absolute nullity is not justified.
4. The proposed concept contains legal inaccuracies (initiation of prosecution against the perpetrator; it does not correlate with the provisions proposed for the amendment of art. 307 par. 1 of the Criminal Procedure Code).
 5.  The amendment violates art. 1 par. 3 and 5 of the Constitution as long as becoming a suspect represents an official notification of criminal charges (Constitutional Court of Romania and ECHR case law). 
6.  The amendment is also contrary to the High Court of Cassation and Justice case law, which repeatedly held that the prosecutor is the only one who can judge whether a person should be charged and whether there is sufficient evidence to press charges.
In addition, as regards the time frame between the initiation of criminal prosecution in rem and the initiation of criminal prosecution in personam, the Constitutional Court found that this is not strictly and expressly stated in the provisions of the Criminal Procedure Code. 
However, the criminal procedure states that the prosecutor orders the criminal prosecution to be continued in relation to a person when according to the existing data and evidence in the matter there are reasonable indications that such person has committed the deed for which criminal prosecution was initiated. Thus, when the existing data and evidence in the case constitute probable cause to believe that a certain individual has committed the offense that warranted the start of the criminal investigation the prosecutor shall order that the criminal investigation continue in relation to that individual. This results from the use by the lawmaker of the imperative verb “shall order” and not “may order”, which could have allowed an interpretation that the prosecutor had the choice to postpone the time of initiating criminal prosecution in personam until all means of proof necessary to initiate criminal action were collected and to directly order this measure.  
The fact that from the date of initiation of criminal prosecution in rem until the date of initiation of criminal prosecution in personam a longer period of time lapses is not a matter of constitutionality, since, depending on the circumstances of each case, the time required to substantiate a reasonable indication that a certain person has committed an offense may be longer or shorter. 
Article 305(3) of the Criminal Procedure Code clearly provides that, when the existing data and evidence in the case constitute probable cause to believe that a certain individual has committed the offense that warranted the start of the criminal investigation the prosecutor shall order that the criminal investigation continue in relation to that individual, and the latter shall acquire the capacity of suspect. Should the prosecutor disregard this, the preliminary chamber judge shall verify the lawfulness of the evidence produced and of the criminal prosecution acts carried out by the criminal prosecution bodies, since, according to art. 342 and art. 345 par. (1) and (2) of the Criminal Procedure Code, in the filter procedure, the preliminary chamber judge has a possibility to find the relative nullity and exclude any criminal prosecution acts or evidence produced in violation of the law which confers, among others, an effective right to defense. (Decision no. 236/2016 of the Constitutional Court of Romania)
The only reason for this change is to create a system to alert offenders, in particular white collar crime perpetrators, and to establish a system which makes it impossible for corruption offenses to be found.

	49. 
	Article 3 of the Directive - Presumption of innocence, Rights of the defence
	Article 305 - Starting the criminal prosecution
(1) When the referral meets the conditions required by law, the criminal investigation body shall order the criminal investigation to start regarding the act that was committed or whose commission is being prepared, even if the author is indicated or known.

	In Article 305, after paragraph (1), one new paragraph, (11), is introduced which shall read as follows:
“(11) In all cases, other than the ones mentioned n par. (1) the criminal prosecution body shall order the initiation of criminal prosecution regarding the deed. Within 1 year from the initiation of criminal prosecution regarding the deed the criminal prosecution body shall either initiate criminal prosecution regarding the person, if the legal requirements to order this measure are met, or shall close the case”
PSD, ALDE
	We call for this amendment to be rejected, for the following reasons: 
1. The solution proposed by the initiator is an innovation, as it creates a new situation in which cases may be closed, thus removing criminal liability. In judicial practice, there are numerous cases in which the production of evidence is a lengthy process (see the “Colectiv” case or cases where evidence is obtained in a letter rogatory procedure), which is not by fault of any participant in the criminal proceedings. And in many criminal files a person will become a suspect only after a lengthy process of producing evidence.
2. The major staff shortage among criminal prosecution bodies and the lack of material resources are objective causes leading to an increased duration of the criminal trial.
3. Given the status of existing criminal files currently being in a prosecution stage, the adoption of this amendment would result in the closure of hundreds of thousand cases by the effect of law. 
4. This amendment ignores the right of victims to have a fair trial themselves. And if we talk about article 2 of the Convention, and the case is with “AN” (unknown author), this amendment may result in the state breaching its obligation established by article 2 of the Convention. 
5. Lastly, the establishment of a maximum duration for the settlement of a case is not justified provided that a procedural remedy already exists, in the form of the challenge regarding the duration of the trial, and as material remedy the law provides a statute of limitations for criminal liability.
We also maintain our remarks in the previous item. 

	50. 
	Article 3 of the Directive - Presumption of innocence
Article 6(2) of the Directive - burden of proof, 
Right to defense
Article 7 of the Convention - clear and precise charges, Article 6 of the Convention - the right to a fair trial
	Art. 307 Informing one of their capacity as suspect
A person who has acquired the capacity of suspect shall be informed, before their first hearing, of that capacity, of the actions they are a suspect for, of the charges for such actions, of their procedural rights under Art. 83, and a report shall be written to that effect.
	Article 307 shall be amended and shall read as follows:
“Art. 307 - Informing one of their capacity as suspect 
(1) A person who has acquired the capacity of suspect shall be informed, before their first hearing, of that capacity, of the actions they are a suspect for, with a description of all its constitutive elements and the evidence attesting that the action was committed, of the charges for such actions, of their procedural rights under Art. 83, and a report shall be written to that effect. Lack of these elements shall result in the absolute nullity of the act of informing one of their capacity as suspect.
(2) When the conditions stipulated by art. 305 par. (1) are met and the person in relation to whom there is reasonable suspicion is known, the criminal prosecution body shall immediately inform such person of their capacity as suspect, under penalty of absolute nullity of all acts of criminal prosecution carried out in breach of this provision against such person after the identity of the person is known.”
PSD, ALDE

	 We call for this amendment to be rejected, because:
 1. In motivating the introduction of this text of law, the authors refer to “avoiding informant charges”, while the initiator wishes to amend article 305 of the Criminal Procedure Code so that a person becomes suspect only based on a criminal complaint.
2. As regards the amendment of par. 2, we find that the initiator of the amendment wishes the criminal prosecution bodies to inform the suspect before carrying out any act in the criminal proceedings (search, tapping, catching the offender “in the act” etc.). 
3. Although the authors reason that there are “abuses’, no judicial act or final court judgment is mentioned where such abuses are referred to. The amendments to articles 305 and 307 of the Criminal Procedure Code also remove the possibility of criminal prosecution bodies to carry out confidential investigative activities, to use investigators and special investigation methods in the case of some of the most serious offenses which are in progress (organized crime, corruption, organized criminal groups). Acknowledging the mentioned person that they are suspects thus denies the right of the state to ensure that truth is revealed and is based on a serious confusion between the criminal prosecution stage and the trial stage.
4. It also denies the confidential, non-adversarial and non-public nature of criminal prosecution, aimed to to guarantee that the truth is found. 
5. Legislative changes also reveal ignorance of the institution of the “right to defense”, which encompasses the right of the defendant to respond adequately to the charges, and not to prevent that the truth is found and charges are filed.

	51. 
	Article 3 of the Directive - Presumption of innocence
Article 6(2) of the Directive - burden of proof, 
Right to defense
Article 7 of the Convention - clear and precise charges, Article 6 of the Convention - the right to a fair trial
	Article 335 Resumption in the situation of resuming charges
“(1) If the prosecutor who is hierarchically superior to the one having closed a case finds afterwards that the circumstances that warranted closing the case did not exist, they shall nullify the order to close the case and have the criminal investigation resumed. Article 317 shall apply accordingly.

	In Article 335, paragraph (1) shall be amended and shall read as follows:
“(1) If the prosecutor who is hierarchically superior to the one having closed a case finds that new facts or circumstances occurred which attest to the circumstances that warranted closing the case have disappeared, at a later time but no later than 6 months from the date the occurrence of new facts or circumstances was acknowledged, they shall nullify the order to close the case and have the criminal investigation resumed. Article 317 shall apply accordingly. Reopening is subject to confirmation, according to par. (4)”.
PSD, ALDE

	This amendment should be rejected, for the following reasons:
By amending article 335 of the Criminal Procedure Code, an initial solution to close the case will no longer be able to be reversed after 6 month, even though new evidence are produced that proves that the person actually committed the offense for which it was investigated. There are numerous cases where new means of evidence are found after a case was closed in cases involving the most serious offenses, but the perpetrators can no longer be held criminally liable.
The current form should be maintained, since the wording “subsequent” in the text does not lack precision and predictability, referring, in fact, to the time period starting at the time when the hierarchically inferior prosecutor closed the case and ending on the date the statute of limitations for criminal liability has been reached, this representing an application of the principle of finding the truth, provided in art. 5 of the Criminal Procedure Code. See Decision no. 688/2016 of the Constitutional Court of Romania, point 24.
We note that this provision establishes de facto a special statute of limitations of one year applicable to all offenses whose author is not known. In practice, the new provision will make it impossible to investigate complex offenses. 
Also, offenses against life or against property, committed by “professional” criminals, will be impossible to prosecute.
In order to close a case, one of the situations n article 16 of the Criminal Procedure Code should exist, or this is not the case. The proposed rule creates an obligation to close a case without any of the situations allowing such closure being in existence.
Such rule violates art. 2 of the Convention regarding the conduct of an effective investigation into crimes against life and article 6 of the Convention on the right to a fair trial of the victim of a crime. It creates an unjustified imbalance between the interests of the offender and of the victim or of society.
Excessive use of the absolute nullity sanction prevents the achievement of the purpose of the criminal proceedings, given the effects of this sanction. We believe that it is necessary to use the relative nullity sanction in such cases, so that the judge may appreciate whether a prejudice was created which cannot be removed otherwise.

	52. 
	Article 3 of the Directive
	Article 341: Judgment on the complaint by the Preliminary Chamber Judge:
(6) In the cases where the decision was to not start
the criminal investigation the Preliminary Chamber Judge can rule one of the following ways:
c) sustain the complaint and change the legal grounds of the challenged resolution to close a case, if this does not create a situation that is more difficult for the individual who filed the complaint.

	In Article 341, after paragraph (6)(c) a new point, (d) shall be introduced and shall read as follows:
“d) cancel the unlawful act of the prosecutor or obliges to prosecutor to redo the act, if still applicable”. 
PSD, ALDE
	The proposed legislative solution, which requires cases to be closed, for this is the procedural act which needs to be carried out, for reasons of unlawfulness, or obliges the prosecutor to restore a case, as applicable, is uncorrelated with any other text of the law. The law does not specify whether, if the unlawful act is remade, this may in its turn be challenged by hierarchical control and with the preliminary chamber judge, and when the cat cannot be remade and it is only cancelled for reasons of unlawfulness, what is the legislative solution? 
Allowing the judge to cancel criminal prosecution acts of the prosecutor in a stage which is not related to the judgment stage, the judge receives criminal prosecution authority, thus replacing the senior prosecutor or chief prosecutor. Therefore the segregation of judicial functions instituted in article 3 of the Criminal Procedure Code is thus violated.

	53. 
	Article 3 of the Directive - Presumption of innocence
Article 6(2) - burden of proof
	Article 341 - (7) In the cases where the decision was to not start the criminal investigation the Preliminary Chamber Judge can rule to:
b) sustain the complaint, annul the challenged resolution and send the case back to the prosecutor, with explanations, for them to supplement the criminal investigation;
	In Article 341, paragraph (7)(2)(b) shall be amended and shall read as follows:
“b) sustain the complaint, annul the challenged resolution and send the case back to the prosecutor, with explanations, for them to supplement the criminal investigation or cancel the unlawful act of the prosecutor or obliges to prosecutor to redo the act, if still applicable;
PSD, ALDE
	We maintain our remarks set out above.

	54. 
	Article 3 of the Directive - Presumption of innocence
Article 6(2) - burden of proof
	Article 341§ 7 In those cases when the decision was to open a criminal investigation, the Judge of the Preliminary Chamber has to decide accordingly:

b) to admit the complaint, to reject the contested resolution and to send the case to the competent prosecutor in order to proceed to supplementary investigation;
	Article 341 § 7 (2)(b) is amended as follows:
“b) to admit the complaint, to reject the contested resolution and to send the case to the competent prosecutor in order to supplement the criminal investigation or to dismiss the unlawful investigation act  or ask the prosecutor to renew the act, if still possible;
PSD, ALDE
	The above-mentioned critics are applicable as well here.

	55. 
	
	Article 364 Defendant’s presence in court and defendant’s rights

(6) The defendant may submit any motion, raise objections and sustain final arguments/conclusions, including the cases provided by paragraph (1) final thesis.
	Article 364 should be supplemented with two new paragraphs, 7 and 8 as follows:
“(7) A person may be convicted in absentia only if he/she has not been lawfully summoned for every stage of the trial or has not been officially informed in any other way about the place and time when the case will be presented to a judge and has also been informed about the possibility of rendering the decision in absentia, and has been represented by a lawyer – selected by the defendant or appointed ex officio, lawyer who was allowed to offer proper legal assistance in court.

(8) A final decision rendered in absentia may proceed only if the decision has been transmitted to the defendant and only after the defendant has been clearly informed about his right to ask for a new trial or to contest the previous one that lead to his condemnation. In that new trial, the defendant should preserve his right to be present and should be have the possibility to bring into discussion a review of the frame of the case, as well as the admissibility of new evidences that may lead to a different decision as the previous one, as  the defendant clearly specifies that he/she will not object the decision or request a new court proceedings or introduce an extraordinary remedy within 30 days of receiving the information related to the judgment”.

UDMR

	The Romanian criminal procedural law does not include the concept of “conviction in absentia”, but only of “judgment in absentia”. It is known that the conviction verdict is pronounced either on the day of the debates or after a postponement for rendering the judgment, when the defendant may not be present 
Therefore,  The amendment contains unclear and unpredictable concepts.  
Moreover, it aims to protect those who are absent on the last hearing. It is not clear which other proceeding or remedy is available to them. Also, it appears to introduce a new remedy, of an unknown nature. It is not clear what happens with the initial ruling. Again, the wording and syntax is unclear and lacks predictability.

	56. 
	Article 3 - Presumption of innocence, 
Article 6 ECHR - right to a fair trial
	Art.438 The cases to be invoked in an appeal for review 
	New dispositions should be added to Article 438 -  paragraphs, (11) to (14) as follows:
(11) The appeal for cassation could be declared only if in  favor to the convicted person, in the following cases:
 1. when the constitutive elements of an offense are not complied or when the court has rendered a conviction for other offense that the one he was sent to trial, 
2. when the fact were wrongly transposed in the offence he was charged for;
3. when the decision is contrary to the law or the decision does not comply with legal dispositions in a manner to influence the result of the judgement;
4. when it has been committed a serious mistake;
5. when judges from the first stage of trial have committed an excess of power, in the sense that they crossed into the field of another state power.

(12) The final judgments in cases where the European Court of Human Rights has found a violation of a right under the European Convention for the Protection of Human Rights and Fundamental Freedoms in similar cases may also be appealed by appeal for review. 

(13) The court, ruling on the appeal for review, verifies the judgments under appeal with regard to all the grounds for review provided in the previous paragraphs bringing them into discussion for all the parties of the trial.

(14) The appeal for review in the defendant interest may be declared without any limit of time.

PSD, ALDE
	The proposed amendments are seriously violating the authority of res judicata of the criminal judgments and Article 6 of the Convention. Extraordinary remedies (with the exception of revision, in cases expressly provided by law, which involve a miscarriage of judgment) do not allow a retrial of the merits. Romania has been convicted by ECHR when there was a rule allowing an “appeal for annulment”, and the proposed amendments tend towards a new rule for a similar purpose (a comparative study of the texts would be useful).
The amendments propose the annulment of judgments, including in the case of procedural violations (therefore not only in case of violation of the substantive law - for procedural defects there is a rule allowing for a challenge for annulment), as well as the review of the culpability of the person, as a constitutive element of the offense, which are inadmissible in the procedure of appeal for review.
The reasons invoked are unintelligible, both from a legal or literary point of view.
On the other hand, these provisions are unconstitutional. In this respect, the Constitutional Court of Romania, Decision no. 2/2017, whose considerations may apply mutatis mutandis.
The Court finds that the legislative solution according to which the case provided for in Article 453 (1) (a) of the Criminal Procedure Code may be invoked as a ground for review only in favor of the convicted person or of the person against whom the waiver of punishment or deferment of punishment was ordered, excluding the possibility of reviewing the acquittal, is likely to defeat the equality of rights between citizens in recognizing the fundamental right to free access to justice. The Court thus notes that the exclusion of the possibility to invoke, to the detriment of the acquitted person, the ground for review under Article 453 (1) (a) of the Criminal Procedure Code - i.e. discovering facts or circumstances not known when the case was settled and which prove the lack of merit of the judgment in question - creates discriminatory treatment for the civil party in the case in relation to the civil parties in other cases also solved by final decisions of acquittal, but with respect to which the grounds for review provided by art. 453 (1) letters (b) to (d) of the Criminal Procedure Code apply, namely: the judgment was based on the statement of a witness, the opinion of an expert or the situations demonstrated by an interpreter who committed the offense of untruthful testimony in the case whose review is requested, thereby influencing the solution; or a document serving as the basis of the judgment whose review is requested has been declared fake in the course of the trial or after the judgment, which has influenced the judgment given; or a member of the panel, the prosecutor or the person who carried out the criminal prosecution proceedings has committed an offense in connection with the case whose review is requested, circumstance that has influenced the ruling. As regards the two categories of civil parties mentioned, the Court notes that although they are in similar situations, they benefit - from the perspective of the possibility of introducing the extraordinary appeal for review - from a different legal treatment, which is contrary to the provisions of Article 16 of the Constitution, provided that discriminatory treatment finds no objective and reasonable justification.
As regards ensuring the equality of citizens in the exercise of their procedural rights, including remedies, the Court has held in its case-law that the lawmaker, when establishing the rules of access of the citizens seeking justice to these rights, is held to comply with the principle of equality of citizens before the law. Therefore, the introduction of special rules on remedies is not contrary to this principle, as long as it ensures the legal equality of citizens in their use. The principle of equality before the law requires equal treatment for situations which, depending on the purpose pursued, are not different. It does not exclude, but, on the contrary, involves different solutions for different situations. Therefore, a different treatment cannot be the mere expression of the exclusive discretion of the lawmaker, but should have rational justification, in compliance with the principle of equality of citizens before the law and public authorities (Decision of the Plenum of the Constitutional Court no. 1 of 8 February 1994, published in the Official Gazette of Romania, Part I, no. 69 of 16 March 1994).
As the Court has held in its case-law, free access to justice implies access to the procedural means by which justice is carried out. It is true that the rules of trial in court are the exclusive competence of the lawmaker, as it results from the provisions of Article 126 paragraph (2) of the Constitution - a text according to which “The jurisdiction of the courts of law and the judging procedure shall only be stipulated by law” - and those of art.129 of the fundamental law, according to which “Against decisions of the court, the parties concerned and the Public Ministry may exercise ways of appeal, in accordance with the law”. Thus, the principle of free access to justice implies the unrestricted possibility of the interested persons to use these procedures in the forms and in the ways established by the law, but only in compliance with the rule enshrined in art.21 paragraph (2) of the Constitution, according to which the exercise of this right shall not be restricted by any law, which means that the lawmaker cannot exclude any category or social group from the exercise of the procedural rights it has established (Decision of the Plenary of the Constitutional Court no. 1 of 8 February 1994 and Decision no. 540 of 12 July 2016, paragraph 22, decisions quoted above).


	57. 
	
	Article 446 The judgement of the appeal for review

https://idrept.ro/DocumentView.aspx?DocumentId=00133301-2017-11-17&DisplayDate=2017-12-08(1) The president of the judicial panel shall listen to the arguments from the person who contested the decision, the defendant and prosecutor. When the appeal for review has been submitted by one or several parties of the trial and the prosecutor as well, the first to sustain the appeal will be the prosecutor.

https://idrept.ro/DocumentView.aspx?DocumentId=00133301-2017-11-17&DisplayDate=2017-12-08(2) The prosecutor and the parties have the right to reply with respect to any new issue which may result from the debates.


	Article 446 after paragraph (2),
will be completed by a new paragraph – paragraph (3) as follows:
“(3) The person referred to in paragraphs (1), (2) is entitled to a new trial in which he or she should be present and should allow her to reassess the merits of the case, including the possibility to propose new evidence, which could lead to a change in the original decision”.

UDMR
	The above-mentioned critics are applicable as well here.

	58. 
	
	Article 538 The right to receive compensation in the case of judicial error

(2) The dispositions from paragraph (1) also apply for the case of a review of a judgement when the defendant has been condemned in absentia and after the new judgement, the defendant is acquitted.
	Article 538 paragraph 2 will be completed by a new paragraph – paragraph (21) as follows:
“(21) The effect of the remedies shall place the suspected or the accused person in the same position as if her rights had not been violated”.

UDMR
	

	59. 
	
	Art. 542  Action for remedy

(1) For the case when the remedy has been decided, in the application of dispositions provided by Article 541, as well as for the case when Romania has suffered a condemnation decided by an international court in the application of dispositions provided by Article 538 and Article 539 in order to redress the amount of the money paid in compensation, the action for remedy may be addressed against the person who, in ill-faith or grave negligence, caused the situation that warranted compensation, or may be addressed against the legal entity where the aforementioned person is insured for damage caused in the exercise of their profession.


	Article 542, paragraph (1) shall be amended and shall read as follows:
(1) For the case when the remedy has been decided, in the application of dispositions provided by Article 541, as well as for the case when Romania has suffered a condemnation decided by an international court in the application of dispositions provided by Article 538 paragraph (4) and Article 39, action for redress in order to recover the amount of compensation paid shall be filed against the person who caused the situation that warranted compensation”.

UDMR
	The text lacks of clarity as long as it does not properly identifies the person to be blamed for causing the damage-generating situation, we have in mind especially the situation when the court decision has been ruled based on a legal disposition that later has been declared not to comply the constitutional standards or those of the European Convention on Human Rights. Consequently for such cases, the responsible person may be among the members of the legislative power.

	60. 
	
	
	Article 542 after paragraph (1) will be completed by a new paragraph, (11), as follows:
(11) A person who, in ill faith or by serious negligence, has committed an act that subsequently has generated damages is responsible for committing abuse in power and is punishable as Article 297 Criminal Code provides”.

UDMR
	The proposal is clearly conceived as a form of pressure against the independent activity of a magistrate.

Besides that, the Criminal Code defines the abuse of power as an intentional offense, therefore the proposed amendment specifically widening the possibility to consider abuse in power when an act is committed by negligence is a serious violation of principle of legality.

Moreover, defining the abuse of power as an offence to be committed by negligence by certain persons violates the dispositions of Article 16 from the Romanian Constitution providing the principle of equality of rights, and an exception is acceptable not as an exclusive discretion of the lawmaker will, but has to have a rational justification, in compliance with the principle of equality of citizens before the law and public authorities. (Decision of the Plenum of the Constitutional Court no. 1 of 8 February 1994, published in the Official Journal of Romania, Part I, no. 69 of 16 March 1994)

	61. 
	Article 8 of the Directive - Right to be present at the trial
	Article 557 The enforcement of a warrant for imprisonment and of an order banning a person to leave the country. Court decision to leave the country

	Article 557 paragraph (1), will be supplemented by a new paragraph, (11), as follows:
”(11) When the convicted person is informed about the enforcement of the imprisonment warrant he/she is informed as well, in written and signed form about the right provided by Article 466 paragraph (1), when the person is not able or not willing to sign, a specific report shall be issued about this aspects”.

PSD, ALDE
	No remarks.

	62. 
	Article 3 - Presumption of innocence
Article 6(2) of the Directive (burden of proof)
	Article 598 – Challenge against an  enforcement of an sentence to prison
(1) The challenge against the enforcement of a criminal sentences may be filed in the following situations:

a) when the sentence to be enforced is not a final decision;
b) when the sentence to be enforced concerns other person the convicted one;

c) when the sentence is not clear or when obstacles to enforce it have occurred;

d) when amnesty, prescription, pardon or any other situation leading to the impossibility to execute a prison penalty or leading to diminishing the penalty is raised.
	Article 598, paragraph (1)(d) shall be amended read as follows:
“d) when amnesty, prescription, pardon or any situation leading to the impossibility to execute a prison penalty or leading to diminishing the penalty is raised, including new criminal law dispositions providing better circumstances or a decision of the Constitutional Court regarding the criminal law legal dispositions which have led to the sentence to be enforced”.
PSD, ALDE
	This amendment tends to transform the appeal challenge against enforcement into a “remedy” which allows a review of a final decision. The addition of a new ground for the challenge against enforcement, i.e. the one regarding a decision of the Constitutional Court regarding the content of the offense on which the criminal sentence was grounded, leads to the review of the constitutive contents of the offense by way of a challenge against enforcement.


Transposition of Directive (EU) no. 2016/343 of the European Parliament and of the Council of 9 March 2016 on the strengthening of certain aspects of the presumption of innocence and of the right to be present at the trial in criminal proceedings.

CRIMINAL CODE

Law no. 286/2009

	Item no.
	Directive
	Law no. 286/2009 
	Amendments 
	remarks 

THE “ROMANIAN JUDGES FORUM” ASSOCIATION

AND

THE ASSOCIATION OF ROMANIAN PROSECUTORS



	1. 
	Articles 3 and 6(2) of the Directive - Presumption of innocence and Burden of proof 
	Article 268 - Misleading the judicial bodies

“The criminal submission, either by report or complaint, with regard to the existence of an act provided by criminal law or to the commission of such an act by a certain person, while being aware that none it is real, shall be punishable between 6 months and 3 years of imprisonment or by a fine”
	Article 268, paragraph (1) shall be amended as follows:
“(1) The untruthful criminal submission, with regard to the existence of an act provided by criminal law or to the commission of such an act by a certain person, while being aware that none it is real, shall be punishable between 1 and 5 years of imprisonment”.

PSD, ALDE
	The amendment of paragraph 1of Article 268 could seriously undermine the presumption of innocence by replacing a subjective element to be proven by an objective one, in relation to which the subjective attitude of the offender lacks any relevance whatsoever. 

Specifically, the rule now into force provides as essential in establishing the guilty of the offender the assessment of his or her good or ill faith regarding the allegations in the report or complaint. If the perpetrator is aware of the untruthful nature of his or her allegations, he or she commits the offense of misleading the judicial bodies.

If, on the contrary, the offender makes erroneous statements in his or her report/complaint, but acts in good faith, being sincerely convinced that he or she is telling the truth, then the offence is not deemed to have been committed.

According to these changes, the assessment whether the deeds were committed or not will no longer be based on the offender’s good or ill faith, and on evidence whether he or she was aware of the untruthfulness of his or her allegations, but the assessment will measure an objective element, which is outside the offender’s possibility to assess - the objective truth - i.e. the actual reality as proven during a trial, and not as it was perceived by the offender at the time he or she made the report.  With the proposed amendments, a criminal complaint may be assessed as “untruthful” in relation to the objective truth.

The wording clearly makes the marginal title - Misleading the judicial bodies - lack logical consistency, since the offender actually misleading the judicial bodies will no longer matter, but the truth of his or her allegations as compared to the objective truth will be assessed. 

The change is likely to have a discouraging effect on the application of special criminal procedure provisions according to which a denouncer is rewarded for his cooperation with the judicial bodies by a decreased punishment for his own offenses. This “incentive” granted to persons involved in serious offenses, often committed in an established group - organized criminal group, but also trafficking in human beings, drug trafficking, etc. is of a nature to fracture the normal functioning of criminal procedure elements, “classical” in what regards the acts in the field of organized crime. 

	2. 
	Articles 3 and 6(2) of the Directive - Presumption of innocence and Burden of proof


	Article 273 - False testimony
“(1) The act of a witness who, in a criminal, civil or other proceeding in which witnesses are heard, gives false statements, or does not tell everything they know regarding the essential acts or circumstances with regard to the facts of the hearings, shall be punishable between 6 months to 3 years of imprisonment or by a fine.

(2) The false testimony committed:

a) by a witness whose identity is protected or who is included in the witness protection program;

b) an investigator working undercover;

c) a person who prepares an expert report or an interpreter;

d) in relation to an offense for which the law provides life imprisonment or a term of imprisonment of 10 years or more shall be punishable between 1 to 5 years of imprisonment.

(3) The witness shall not be punishable if they withdraw their testimony, in criminal cases, before the defendant’s detention or arrest, or before the commencement of the criminal action or in other cases before a decision or another solution is given, following the false testimony given


	Article 273 paragraph (3), will be completed with a new paragraph (4) as follows:
“(4) The refusal to make self-incriminatory statements, the refusal to make a statement for the purposes requested by the judicial bodies, changes to a statement which has been given by exercising any kind of pressure on the witness, or the mere divergence of testimonies in a trial, if there is no direct evidence of their untruthfulness and bad faith, is not an offence”. 

PSD, ALDE
	The introduction of special cases of non-punishment - par. 4 involves several assumptions.

Is not an offense:

a) the refusal to make self-incriminatory statements – this provision is superfluous, as the matter has been exhaustively approached in the doctrine and included in the national case-law. Moreover, the ECHR case law is fully clear as to the fact that a person heard as witness (involved in the offense in relation to which he or she is heard) makes untruthful allegations, withholds information or does not respond to essential circumstances does not commit the offense of untruthful testimony because, otherwise, this person would be incriminating himself or herself, which is of a nature to undermine the presumption of innocence and the right to a fair trial. 

b) the refusal to make a statement for the purposes requested by the judicial bodies – both the meaning of this assumption and its limitations are unclear. If the judicial body requests certain clarifications from the witness, an unjustified refusal (not meant to avoid self-incrimination) would make it impossible to confront or supplement the initial testimony, after the judicial bodies found new details of the deed that was committed. The civic duty to testify and tell everything a person knows would thus be left at the appreciation of the witness, and justice could no longer fulfill its role of public service.
c) changes to a statement which has been given by exercising any kind of pressure on the witness. This assumption is also superfluous, since, if a certain statement is obtained by exercising pressure on the witness, the general non-punishment cause would be applicable - constraint.
d) and the mere divergence of testimonies in a trial, if there is no direct evidence of their untruthfulness and bad faith. This cause for non-punishment would deprive from useful effects the very offense of untruthful testimony, not because the constitutive elements of the objective and subjective sides were missing, but for lack of direct evidence confirming the ill-faith of divergent testimonies.
Therefore, such cause for non-punishment would defeat the principle of equality before the law, creating charges in relation to which admissible evidence should be more refined - by only admitting direct evidence. 

	3. 
	Articles 3 and 4 of the Directive - Presumption of innocence and Public references to guilt 
	Article 277 - Undermining justice
  (1) Unlawful revealing of confidential information regarding the date, time, place, manner or means by which evidence is to be administered, by a magistrate or by another public servant who has become aware thereof by virtue of their office, if such action can hinder or obstruct the criminal prosecution, shall be punishable by no less than 3 months and no more than 2 years of imprisonment or by a fine.
  (2) Unlawful disclosure of evidence or official documents in a criminal case, before taking a decision not to prosecute or before the return of a final ruling in the matter, by a public servant who has become aware thereof by virtue of their office, shall be punishable by no less than 1 month and no more than 1 year of imprisonment or by a fine.
  (3) Unlawful disclosure of confidential information in a criminal case, by a witness, expert or interpreter, when a prohibition to do so is set out in the criminal procedure law, shall be punishable by no less than 1 month and no more than 1 year of imprisonment or by a fine.
  (4) The act by which obviously illegal acts or activities, committed by the authorities in a criminal case, are disclosed or revealed, does not constitute an offense.
	Article 277(2) shall be amended and shall read as follows:

“(2) Disclosure by a person unrelated to the settlement of a criminal case of information, data, means of proof or official documents, before taking a decision not to prosecute or before the return of a final ruling in the matter, by a magistrate or other public servant who has become aware thereof by virtue of their office, shall be punishable by no less than 6 months and no more than 3 years of imprisonment”.

PSD, ALDE
	The amendment of par. 2 by waiving the nature of disclosures - “without permission” or with permission, is left without criminal relevance. 

It is possible to question the impact on freedom of expression, since the state agent no longer has the right to assess whether the provision of information can be done with permission. This assessment puts into question the exclusion of the possibility of weighing the right to inform society vs. the right to their own image and the freedom of expression itself. 

The Directive itself provides, in its Article 4(3):

The obligation laid down in paragraph 1 not to refer to suspects or accused persons as being guilty shall not prevent public authorities from publicly disseminating information on the criminal proceedings where strictly necessary for reasons relating to the criminal investigation or to the public interest.


	4. 
	Articles 3 and 4 of the Directive - Presumption of innocence and Public references to guilt
	
	In Article 277, after paragraph (3), three new paragraphs, , (31) and (32), are introduced which shall read as follows:

(31) The transmission in any way of information on the performance of procedural acts in cases in the criminal prosecution stage by a prosecutor or other public servant shall be punished by imprisonment from 6 months to 3 years.

(32) The act of a public servant of making public statements or drawing up official acts referring to the culpability of a person other than those made in the course of the criminal prosecution or in the trial of a case before a final conviction has been pronounced is punishable by imprisonment from 3 months to 1 year or by fine.

PSD, ALDE

	With regard to article 277 par. 31, it is not very clear what the constitutive content of this offense is. 
It may be deemed that it undermines the freedom of expression and the right to be informed on matters of public interest.

With regard to article 277 par. 32, it is found that the right of the person being investigated is superior to the interest of society. 

Directive 343/2016 does not refer to any such provisions. 



	5. 
	Articles 3 and 6(2) of the Directive - Presumption of innocence and Burden of proof


	Article 283 - Unlawful repression

“(1) The act of prosecuting, of taking measures different from custodial sentences or of bringing an individual before justice, while aware that they are not guilty, shall be punishable by no less than 3 months and no more than 3 years of imprisonment and deprivation of the right to hold public office.

(2) The act of detaining or arresting or sentencing an individual, while aware that they are not guilty, shall be punishable by no less that 3 and no more than 10 years of imprisonment and the deprivation of the right to hold public office”


	In Article 283, paragraphs (1) and (2) shall be amended and shall read as follows:
“(1) The act of prosecuting, of taking measures different from custodial sentences or of bringing an individual before justice, while aware or accepting that they are not guilty, shall be punishable by no less than 1 year and no more than 3 years of imprisonment and deprivation of the right to hold public office”.

(2) The act of detaining or arresting or sentencing an individual, while aware or accepting that they are not guilty, shall be punishable by no less that 3 and no more than 10 years of imprisonment and the deprivation of the right to hold public office”.

PSD, ALDE
	The amendment, which seeks to extend the form of guilt by which the offense can be committed from direct intent to indirect intent, has a manifestly intimidating effect on the magistrate, requiring absolute certainty on the culpability of a person, which contradicts the very idea of the presumption of innocence. 
Since a magistrate is required to collect evidence both to prove guilt and to prove innocence, such a change would harm the magistrate's freedom to freely exercise his professional duties.
Any prosecutor issuing an indictment is aware that there is also the possibility for the court to make a different appreciation of the evidence or give a different interpretation to the legal rules.
With regard to the judge who orders the measure of preventive arrest, on the basis of the legal provisions allowing him to take the measure for reasonable suspicion (not for certainty), provided that the taking of the measure does not diminish the presumption of innocence, he will commit the offense on any preventive measure he orders/maintains.
The proposed amendment does not take into account the rules of the criminal proceedings. The judicial authorities cannot establish with certainty that a person is guilty but after the person has been convicted by a final judgment. All acts carried out by the judicial bodies up to this point are made precisely in order to establish the guilt or innocence of person being investigated. If the possibility for the person being investigated to be innocent was not accepted, this would require that guilt is established with certainty prior to the judge passing a final judgment for conviction, which is absurd.
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