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Rezumat:

Este atat de important sa asiguram ,puritatea” profesiei
judecatorilor, iar persoanele implicate sa fie capabile sa
ducd greutatea obligatiilor morale si profesionale impuse.
Una din metodele de respectare a eticii profesionale, care
oferd si mijloace de disciplind impreuna cu ,auto-
purificarea” mediului, este, fara indoiala, faptul ca judecatorii
pot raspunde disciplinar.

In Polonia, legea distinge intre doud tipuri de conduité
neadecvata disciplinara: aceea legata de natura functiei —
comportamentul unui judecator care isi depdseste limitele
functiei sale rezultand dintr-un fapt legal, un ordin oficial sau prevederi ale dreptului
muncii, respectiv atingerea adusa demnitatii functiei, spre exemplu prin comiterea
unei infractiuni sau contraventii la siguranta circulatiei, abuzul de alcool intr-un spatiu
public, insultarea colegilor de lucru, inculpatilor sau a celorlalte parti din cauzele

solutionate, acceptarea de bani sau alte beneficii.

Abstract:

It is certainly an issue that distinguishes judges from the other professions that are
afforded the position of trust by the public. That is why it is so important to take care of
the “purity” of the profession and that the persons who practice it are able to carry the
weight of the professional and moral obligations imposed on judges. One of the methods
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of nurturing the professional ethics that provides a means to discipline as well as
“self-purification” of the environment is, undoubtedly, that judges are subject to
disciplinary responsibility. In Poland, the statute distinguishes two types of disciplinary
misconduct: service-related misconduct— a judge’s behavior that transgresses against
the duties resulting directly from the legal act, or an official instruction or labour law
provisions; and infringement of dignity of the office, i.e. committing a traffic offence or
violation, alcohol abuse in a public place and discharge of duties under the influence,
insulting co-workers, an accused or other parties to a proceedings, accepting money

or even a small financial benefit.

Keywords: judicial system, magistracy, independence, disciplinary proceedings,
ethics, judicial immunity, service-related misconduct, infringement of dignity of the
office, judge’s behaviour, disciplinary courts

Cénd ludm in considerare doua
principii fundamentale ale statului
de drept democratic, si anume
independenta instantelor de judecata si
independenta judecatorilor, este de o
importanta particulara sa prevenim orice
fel de presiune exercitata asupra
domeniului judiciar, care sa intervina in
organizarea sa, in operatiunile sale si, mai
ales, in deciziile luate de céatre instantele
de judecata respective. Este cu atat mai
important cu cat puterea judecatoreasca
este clar ,cea mai slaba” dintre cele trei
puteri.

Este totusi important de retinut ca
implementarea acestor doua reguli Tn
practica depinde si de cunostintele,
personalitatea si moralitatea judeca-
torului. Si totusi, nu fiecare profesie are
ca si cerintad ,un caracter impecabil” al
celor care o profeseaza. Putem risca a
spune ca, fara un sistem judiciar
independent, este posibil s protejam si
sa aparam demnitatea judecatorilor,
mentindnd impartialitatea si rezistand
presiunii politice — desi necesita mult curaj
si o0 coloana vertebrala puternicd”— cum
a fost demonstrat de exemple individuale
de judecatori care prin acte de judecata
independente si-au demonstrat rezistenta
impotriva guvernarii comuniste. Aceasta
a fost, de asemenea, subliniata de catre
Consiliul Judiciar amintind exemple de
judecatori care Tn timpul conducerii
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hen considering two funda-

mental principles of a demo-
cratic state of law, i.e. independence of
courts of law and independence of judges,
it is of particular importance to prevent
any instances of exerting pressure on the
judiciary, interfering with its organisation,
operations and, primarily, judicial
decisions of the respective law courts. It
is even more important since the judiciary
is definitely "the weakest” of the three
powers. It is, however, important to
remember that implementation of both
these rules in practice also depends on a
judge’s knowledge, character and
morality. And yet, not every profession
requires a “spotless character” from those
practicing it. One may even risk a
statement that without an independent
judiciary, it is possible to protect and
defend the judges’ dignity, maintaining
impartiality and withstanding political
pressure - albeit it requires great bravery
and a “strong moral backbone” - as shown
by individual examples of judges who
through their independent judgments put
up resistance to the communist
government. This has also been
underlined by the National Judiciary
Council recalling the examples of judges
who throughout the years of totalitarian
rule brought “[...] an humanizing element
to the oppressive state’s regime, resisted
pressures, were openly partial with the
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totalitariste au adus ,...un element de
umanizare in regimul statal opresiv,
rezistadnd presiunilor, (fiind) de partea
celor persecutati, pentru care au suferit
diferit forme de opresiune: li se refuza
promovarea la timp, se creau zvonuri
vatamatoare despre ei, chiar pana la
atacuri deschise care au dus la victime
in timpul legii martiale”. Independenta
sistemului este greu de gandit fara
judecatori independenti, impartiali care
respecta regulile etice in practica. Fara
ei nu poti crea un sistem judiciar care sa
garanteze drepturile cetatenilor ,/la un
proces echitabil si public, fara intarziere,
judecat de cétre o instanta independenta
si impartiala.”

Astfel, judecatorii sunt foarte atent
verificati de catre opinia publica si sunt
poate cel mai expus grup catre critica din
partea populatiei. Unul din motivele pentru
care se intampla aceasta este acela ca
deciziile judiciare au consecinte directe
si adeseori imediate Tn domeniul
drepturilor omului si cetateanului. in al
doilea rand, acela ca persoanele care
verifica respectarea legii sunt considerate
un exemplu a cum trebuie respectata
legea. Daca cineva ia in considerare
critica publica, acela poate ajunge la
concluzia ca cerintele de comportament
etic, respectarea legii si cunostinte
avansate sunt cerute numai ramurii puterii
judecatoresti, si anume judecatorilor.
Ne-am obisnuit cu o lipsa de educatie si
incompetenta a politicienilor — nu avem
nevoie de moralitate, sau macar simpla
decenta de la ei.

Totusi, oamenii se bazeaza pe etica
judecatorului, plecand de la pozitia sa
exceptionala printre profesiile juridice; de
aceea, orice stire este socanta cand se
refera la coruptie, contacte cu lumea
interlopa, incalcarea legii de catre cei
desemnati sa o aplice si care au si depus
un juramant ,.sa urmareasca principiile de
demnitate si onestitate in conduita lor”.

persecuted, for which they suffered
various forms of oppression: from being
denied promotion in due course and airing
harmful opinions about them, to open
assaults and victimisation during the
martial law.” A converse interdependence
would be hard to fathom as without
independent, impartial judges who
observe ethical rules in practice, you
cannot — even in a democratic state —
create a the judiciary system that
guarantees a citizen the right to “ [...] a
fair and open hearing of the case, without
undue delay by a competent, independent
and impartial court.”

Therefore, judges are a group that is
under close scrutiny/ closely scrutinized
by the public and the one that is perhaps
the most exposed to public criticism. One
of the reasons for this is that judicial
decisions have direct and often
immediately felt consequences in the
realm of human rights and obligations as
well as those of a citizen. Secondly, as
persons who uphold the law they are
considered an example of how the law
should be observed. If one considers the
criticism from the public, one may come
to a conclusion that the requirements of
ethical comportment, observing the law
and having certain in-depth knowledge
are only set out for the judiciary branch of
power, i.e. in practice they refer to judges.
We had got used to a lack of education
and incompetence of politicians — we do
not require high morals, or even plain
decency, from them.

However, people want to remember
the ethics of the judicial profession and
its exceptional position among the legal
professions; hence any news of
corruption, contacts with the criminal
world, of the law being broken by those
who were appointed to uphold the law and
took an oath to “follow the principles of
dignity and honesty in their conduct” is
so shocking. The demand from the public
to implement these rules in practice may
only be regarded as a compliment
towards the judicial circles.
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Cerinta din partea publicului de a
respecta regulile in practica poate fi
considerata ca un compliment catre
cercurile judiciarului. Este cu certitudine
o chestiune care diferentiaza judecatorii
de orice alte profesii carora li se acorda o
pozitie de incredere din partea publicului,
spre deosebire de Tncrederea care se
acorda altora si fatéd de care nu mai au
exigente sau iluzii. De aceea, este atat
de important sa asiguram ,puritatea”
profesiei si ca persoanele implicate sa fie
capabile s& duca greutatea obligatiilor
morale si profesionale impuse judeca-
torilor. Una din metodele de respectare a
eticii profesionale, care ofera si mijloace
de disciplina totodata cu ,auto-purificarea”
mediului, este fara indoiala faptul ca
judecatorii pot fi raspunzatori disciplinar.

1. Mijloacele de siguranta ale
independentei judecatoresti®>

Pentru a asigura operarea eficienta a
principiilor de independenta judiciara,
exista acte normative care contin norme
ce le consacra. In cazul unei instante de
judecata, independenta acesteia se
bazeaza pe doua mijloace de salvgar-
dare: cele sistemice si cele procedurale.
Cele procedurale, folosite de catre
legislatia poloneza in legatura cu judeca-
torii, sunt urmatoarele: cerinta de
calificare profesionala Tnalta, inamo-
vibilitatea in functie, incompatibilitatea cu
calitatea de membru intr-un partid politic
sau intr-un sindicat, interzicerea activita-
tilor publice care nu se pot concilia cu
principiile independentei instantelor si

It is certainly an issue that
distinguishes judges from the other
professions that are afforded the position
of trust by the public, and as to whose
trustworthiness no one has any illusions
or requirements any longer. That is why
itis so important to take care of the “purity”
of the profession and that the persons who
practice it are able to carry the weight of
the professional and moral obligations
imposed on judges. One of the methods
of nurturing the professional ethics that
provides a means to discipline as well as
“self-purification” of the environment is,
undoubtedly, that judges are subject to
disciplinary responsibility.

1. Safeguards of Judicial Inde-
pendence®58

In order to allow the proper operation
of the principles of the judicial indepen-
dence, legal acts contain provisions that
safeguard such principles. In the case of
a court of law, its independence relies on
two types of safeguards: the systemic and
procedural ones. The procedural safe-
guards introduced by Polish legislation in
respect of judges are mainly as follows:
a requirement of high professional
qualifications, inability of removal from
office, ban of political party or trade union
membership, of conducting public activity
that cannot be reconciled with the
principles of courts’ independence and
judicial independence (Sec. 178(3) of the
Constitution), ban of taking up other
employment except for teaching or
scientific positions if such position does

654 Conform legislatiei poloneze termenul
,independenta a judiciarului” subsumeaza doi
termeni, ,niezaleznosc” si ,niezawislosc”, ultimul
desemnand o forma ,superioara”, care garanteaza
judecatorului independenta in realizarea deciziilor
procedurale n limitele prevazute de Constitutie si
legi. Pentru a compara, independenta procurorilor
este de principiul subordonarii ierarhice, datoria de
a indeplini ordine, ghiduri si instructii.
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658 Under Polish law the term judicial
independence subsumes two  terms
“niezalej noceae” and ,niezawis®*oceae”; the latter is
a ,superior” type of independence which gurantees
a judge independence in undertaking procedural
decisions within the limits provided for solely by the
Constitution and statutes. To compare, prosecutors’
independence is limited along the lines of the
principle of hierarchical subordination by the duty
to perform directions, guidelines and instructions
of their subordinate prosecutor.
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judiciarului (Sectiunea 178(3) a Con-
stitutiei), interzicerea oricarei alte functii
decét cele din sistemul de invatamant si
de cercetare stiintifica, daca aceste pozitii
nu interfereaza cu performanta judeca-
torului, imunitatea sa, sanctiunile discipli-
nare si statutul financiar potrivit pentru un
judecator. De cealalta parte, mijloacele
de garantare procedurale prevazute de
Codul de Procedura Penala, asigura o
pozitie a instantei vizavi de partile din liti-
giu. Acestea sunt urmatoarele: superio-
ritatea instantei®®® asupra partilor aflate
in litigiu, datoria de a fi obiectiv, secretul
dezbaterilor si al votului in cadrul com-
pletului, sentinte autonome.

2. Imunitatea Judiciara

Judecatorii polonezi au doua tipuri de
imunitate: formala si substantiala.
Imunitatea formala este garantata de
Sectiunea 181 din Constitutia Republicii
Polonia si in Sectiunea 80 a Actului
despre Structura Generald a Curtilor
Jurisdictionale®s®, potrivit carora un jude-
cator nu poate fi judecat pentru comiterea
unei infractiuni fara permisiunea Curtii
disciplinare. Exceptie face situatia retinerii
unui judecator surprins in timpul comiterii
unei infractiuni (in flagrante delicto), daca
retinerea este necesara pentru cursul
corect al procedurilor.

Tnainte de emiterea rezolutiei care sa
permita judecarea unui judecator, pot fi
realizate doar acte procedurale ce impun
in mod stringent celeritate. Presedintele
curtii de apel competente teritorial pentru
retinerea judecatorului trebuie notificat
despre aceasta masura. El poate ordona
eliberarea imediaté a judecatorului retinut.

not interfere with performance of judicial
duties, judge’s immunity, judicial disci-
plinary sanctions, the appropriate finan-
cial status of a judge. While procedural
safeguards of the judicial independence,
as expressed in the relevant provisions
of the Criminal Procedure Code, ensure
the special position of the court vis-a-vis
litigant parties involved in a trial. They are
as follows: the court’s®% superiority over
litigant parties, the duty of objectivity,
secrecy of debates and voting on a
decision, a safeguard of autonomous
rulings.

2. Judicial Immunity

Judges under Polish law have two
types of immunity: formal and substantive.
Formal immunity is provided for in Sec.
181 of the Constitution of the Republic of
Poland and in Sec. 80 of the Act on the
Structure of General Jurisdiction
Courts®°, whereby without permission of
the relevant disciplinary court a judge may
not be prosecuted for committing an
offence. This does not apply to detaining
a judge caught in the act of committing
an offence (in flagrante delicto) if
detention is necessary for the correct
course of the proceedings. Prior to issuing
a resolution allowing to prosecute a judge,
only activities of utmost urgency may be
undertaken. President of the appeal court
competent for the place of detained
judge’s residence must be notified of a
judge’s detention. He may order
immediate release of the detained judge.
The President of the court immediately
notifies the National Judiciary Council and
the Minister of Justice of a detention

655 Superioritatea prezidiului de judecatori
asupra partilor litigante.

656 Tntr-o anumita masura, reglementari similare
sunt Judiciary Act 1789 din Statele Unite, sau in
Marea Britanie legea consolidata Supreme Court
Act 1981 (cunoscuta anterior drept Judicature Acts
1873-75 si Supreme Court of Judicature
(Consolidation) Act 1925

659 je. the judging panel’s superiority over
litigant parties.

660 To some extent similar subject-matter is
covered by the American Judiciary Act of 1789, or
British consolidated Supreme Court Act 1981
(previously the Judicature Acts 1873-75 and the
Supreme Court of Judicature (Consolidation) Act
1925.
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Presedintele instantei notifica de indata
Consiliul Judiciar National si pe ministrul
justitiei despre retinere. O rezolutie
permitand judecarea judecatorului poate
fi data numai cand exista suficiente probe
pentru a suspecta comiterea unei
infractiuni.

In termen de 7 zile de la comunicarea
rezolutiei prin care a fost respinsa
propunerea de judecare a judecatorului,
persoana sau institutia care are interes
in obtinerea unei astfel de permisiuni,
alaturi de comisionarul disciplinar, au
dreptul sa introduca o plangere catre
curtea de apel. Aceasta imunitate este
destinata sa previna posibilitatea de a
inlatura un judecator de la solutionarea
unei cauze prin proceduri penale
impotriva lui bazate pe acuzatii false.

Imunitatea substantiala rezulta din
Sectiunea 81 a Actului despre Structura
Generala a Curtilor Jurisdictionale si este
bazata doar pe raspunderea disciplinara
a judecatorului pentru contraventii, ceea
ce reprezinta o excludere totala a
raspunderii juridice pentru comiterea unei
contraventii.

3. Raspunderea disciplinara a jude-
catorilor Curtilor de Jurisdictie Gene-
rala

Un judecator se supune raspunderii
disciplinare pentru comiterea unei fapte
(actiune sau omisiune) culpabila, indivi-
dualizatd, ilicitd Tn masura sa necesite
sanctiuni disciplinare — conduita neadec-
vata legata de functia sa cu un efect
indezirabil asupra societatii, cum ar fi
conduita ce are efect negativ asupra
demnitatii functiei de judecator. Legea
distinge intre doua tipuri de conduita
neadecvata disciplinara:

- conduitd neadecvata legata de
functiei — comportamentul unui judecator
care Tsi depaseste limitele functiei sale
rezultdnd dintr-un fapt legal, un ordin
oficial sau prevederi de dreptul muncii;
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made. A resolution allowing to prosecute
a judge may be passed only when there
is a sufficient justification of a suspected
offence having been committed. Within 7
days of receipt of a resolution refusing to
grant permission to prosecute, a body or
person seeking such permission and the
disciplinary commissioner are entitled to
submit a complaint regarding such
resolution to a court of appeal. This
immunity is to prevent the possibility of
removing a judge from conducting a case
by means of a criminal proceedings
instituted against him or her based on
false charges.

Substantive immunity results from
Sec. 81 of the Act on the Structure of
General Jurisdiction Courts and is based
on solely disciplinary responsibility of a
judge for misdemeanours, which means
a total exclusion of criminal responsibility
for committing a misdemeanour.

3. Disciplinary Responsibility of
General Jurisdiction Court Judges

A judge is subject to disciplinary
responsibility for committing an act. An
act is understood as an act or omission,
it must be culpable, individualized,
lawless in terms of giving rise to disci-
plinary sanctions — service-related
misconduct detrimental to the society, i.e.
having negative influence on the dignity
of the judge’s office. The statute
distinguishes two types of disciplinary
misconduct:

- service-related misconduct — a
judge’s behaviour that transgresses
against the duties resulting directly from
the legal act, or an official instruction or
labour law provisions; and

- infringement of dignity of the office,
i.e. committing a traffic offence or viola-
tion, alcohol abuse in a public place and
discharge of duties under the influence,
insulting co-workers, an accused or other
parties to a proceedings, accepting
money or a small financial benefit.
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- atingerea adusé demnitétii functiei,
de exemplu prin comiterea unei infractiuni
sau contraventii la siguranta circulatiei,
abuz de alcool intr-un spatiu public,
insultarea colegilor de munca, inculpatilor
sau celorlalte parti din proces, acceptarea
de bani sau alte beneficii.

Legea enumera cinci sanctiuni disci-
plinare: avertisment, mustrare, schim-
barea indatoririlor, transferul in alta pozitie
si eliberarea din functie - fiind cea mai
severa pedeapsa care, in baza legii,
reprezinta pierderea statutului si a pozitiei,
cu imposibilitatea de a mai fi din nou numit
in functie. Curtile care pot judeca
probleme disciplinare sunt: curtea de apel
ca instanta disciplinara de prima instanta
si Tnalta Curte drept instanta disciplinara
de apel. Instantele disciplinare judeca in
complet de doi judecatori compus din toti
membrii instantelor disciplinare, cu
exceptia Presedintelui, Vice-presedintelui
si comisionarului disciplinar.

Comisionarul disciplinar (care este un
judecator numit n fiecare instanta regio-
nala si de apel) este acuzatorul autorizat
sa conduca procedurile pregatitoare n
materie disciplinara si sa emita decizia
in situatia Tn care cauza va fi transmisa
catre o instanta disciplinara. El emite
aceasta decizie in cazul judecatorilor de
la curtile de apel, precum si in cazul
presedintilor si vice-presedintilor instan-
telor regionale. In cazul altor judecétori,
acuzatorii sunt comisionarii disciplinari
adjuncti alesi de catre comisia curtii de
apel sau de regiune. Comisionarul
disciplinar este ales de catre Consiliul
Judiciar din réndul candidatilor propusi de
catre Plenul Judecatorilor curtilor de apel.
Comisionarul disciplinar initiaza actiuni
disciplinare la motiunea Ministrului,
presedintelui unei instante, comisiei
Consiliului Judiciar si din proprie initiativa.

Daca sunt motive suficiente, comi-
sionarul disciplinar Tncepe procedurile
disciplinare si le prezinta Tn scris
judecatorului. Paratul poate oferi explicatii

The statute enumerates 5 disciplinary
penalties: admonition, reprimand,
removal from the function performed,
transfer to another position and removal
from office as the most severe
punishment which by virtue of law entails
the loss of the office and position, as well
as forfeiture of the possibility of repeat
appointment. Disciplinary courts that hear
disciplinary matters are: the appeal court
as a disciplinary court of firstinstance and
the High Court as a disciplinary court of
appeal. Disciplinary courts rule in a panel
of two judges composed from members
of all disciplinary courts except the
President, Vice-President and the disci-
plinary commissioner. The disciplinary
commissioner (who is a judge appointed
in each regional court and appeal court)
is the accuser authorized to conduct
preparatory proceedings in disciplinary
matters and to issue decision whether a
particular judge’s case will be referred to
the disciplinary court on matters of appeal
court judges, as well as presidents and
vice-presidents of regional courts. In
matters of other judges, accusers are
deputy disciplinary commissioners
elected by court boards for each appeal
and region. The disciplinary commi-
ssioner is elected by the National Judi-
ciary Council from among the candidates
proposed by the general assembly of
appeal court judges. The disciplinary
commissioner takes disciplinary actions
on a motion by the Minister, court
president, the board of the National
Judiciary Council and on his/ her own
initiative. If there are sufficient grounds,
the disciplinary commissioner institutes
disciplinary proceedings and presents it
in writing to the judge. The defendant/
alleged offender may submit explanations
within 14 days. The disciplinary comm-
issioner then refers the motion to the
disciplinary court. A disciplinary
proceedings is open, with exceptions. The
defendant/ alleged offender has the right
to counsel from among judges or
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in timp de 14 de zile. Comisionarul
disciplinar apoi transmite motiunea
instantei disciplinare. Procedurile
disciplinare pot incepe cu exceptii. Paratul
are dreptul la un aparator din randul
judecatorilor sau avocatilor. Cum am
aratat deja, condamnarile in prima
instanta sunt apelabile.

Conform Actului asupra Structurii
Curtilor de Jurisdictie Generala
eliberarea din functie a unui judecator
se intampla inter alia in urmatoarele
cazuri:

1. Demisie din functie

2. Sentinta finald a unei instante
disciplinare prin care se dispune
eliberarea din functie a unui judecator,
precum si sentinta finald a unei instante
de drept comun de condamnare la o
pedeapsa complementara cu privarea

exercitarii drepturilor publice si
interzicerea exercitarii functiei de
judecator;

3. Atingerea varstei de 65 de ani,
aceasta fiind limita de varsta pentru
practicarea profesiei de judecator, daca
autoritatea competenta nu isi exprima
consimtaméantul expres pentru
continuarea detinerii pozitiei, totusi, nu
mai tarziu de momentul Tmplinirii varstei
de 70 de ani. In cazul unei boli, comisia
medicala relevanta decide asupra
imposibilitatii permanente de a-si exercita
functia detinuta si a oricaror altor motive
legate de starea de sanatate. O alta
garantie a independentei judiciare este
cerinta de a ramane apolitic, inteleasa ca
o interdictie de a fi membru intr-un partid
politic si de a participa in activitatea
politica, cu exceptia functiei de deputat®®’
sau senator conform Sectiunii 178 (3) a
Constitutiei.

Un judecator se supune raspunderii
disciplinare pentru comiterea unei
fapte (actiune sau omisiune)
culpabila, individualizata, ilicitain
masura sa necesite sanctiuni
disciplinare — conduita neadecvata
legata de functia sa cu un efect
indezirabil asupra societatii.

advocates (attorneys-at-law). First
instance judgements are appealable.

According to the Act on the
Structure of General Jurisdiction
Courts removing a judge from office
takes place, inter alia, in the following
cases:

1. Resignation from the office;

2. Final decision by the disciplinary
court to expel a judge from office as well
as a final decision by a common court of
law sentencing a judge to an additional
penalty of being deprived public rights and
prohibited from holding the office of a
judge;

3. Reaching the age limit of sixty-five,
being the age limit for practicing the
judicial profession unless the relevant
authority has expressed consent for
continuing to hold the position, however,
no later than a judge turns seventy. In the
event of illness, the relevant medical
committee decides on permanent inability
to fulfil one’s duties as well as due to other
reasons related to one’s state of health.
Another guarantee of the judicial
independence is a constitutional duty of
being apolitical understood as a ban on
belonging to a political party and
participating in any political activity,
except for being a deputy®®’ or a senator
(Sec. 178(3) of the Constitution.

657 Membrul Camerei inferioare a Parla-
mentului.
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661 Being a member of the lower house of
Parliament
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O alta garantie este imunitatea
judiciara. Imunitatea judiciara substantiala
exclude complet raspunderea juridica
penala, ca reguld se mentine doar
raspunderea disciplinara. Imunitatea
formala este bazata pe interdictia de a
institui si conduce proceduri penale; totusi
in anumite situatii poate fi inlaturata de
catre autoritatea competenta. Imunitatea
judiciara este prevazuta de Sectiunea 107
a Actului asupra Structurii Curtilor de
Jurisdictie Generala. in cazul conduitei
neadecvate oficiale, ce implica incalcarea
evidenta si flagranta a prevederilor legii
si atingerea demnitatii functiei (conduita
neadecvata ducand la actiune disci-
plinard), un judecator este tinut réspun-
zator doar Tn cadrul procedurilor disci-
plinare. Raspunderea disciplinara a unui
judecator se refera si la conduita sa
inainte de asumarea functiei — daca prin
asemenea conduita erau incompatibili
sau nedemni pentru a fi judecatori Tn
functie.

Conform Sec.80 a Actului deja
mentionat, imunitatea formala judiciara
este bazata pe principiul potrivit caruia un
judecator nu poate fi retinut sau judecat
fara o permisiune expresa a instantei
disciplinare. Aceasta nu se aplica in
cazurile flagrante. Inaintea de luarea in
considerare a unei propuneri de trimitere
a unui judecator in fata justitiei, instanta
disciplinara competenta poate ordona
eliberarea judecatorului prins in flagrant.

Nota redactiei: Materialul a fost prezentat in
cadrul Conferintei ,Repere de drept comparat
privind cariera judiciara”, Brasov, 21- 23 martie
2011.

Another guarantee is the judicial
immunity. The substantive immunity com-
pletely excludes criminal responsibility,
often for a malfeasance - as a rule
maintaining only disciplinary respon-
sibility. Formal immunity is based on a
prohibition of instituting and conducting
criminal proceedings; however, in certain
situations it may be set aside by the
relevant authority. The respective judicial
immunity is regulated by Sec. 107 of the
Act on the Structure of General
Jurisdiction Courts. In the case of official
misconduct including obvious and glaring
contempt of provisions of law and
infringement of dignity of the office
(misconduct giving rise to disciplinary
action), a judge is held accountable only
under disciplinary proceedings.
Disciplinary responsibility of a judge also
encompasses his or her conduct prior to
assumption of the office — if by such
conduct they defaulted on a duty of a
State office held at that time or turned out
to be unworthy of the judge’s office.

Pursuant to Sec. 80 of the Act on the
Structure of General Jurisdiction Courts
the formal judicial immunity is based on
the principle that a judge may not be
detained or prosecuted without the due
permission of the disciplinary court. This
does not apply to being caught in the act
of committing an offence. Prior to
considering a motion for leave to bring a
judge to justice, the competent
disciplinary court may order immediate
release of a judge caught in the act.
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