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Rezumat:

In articolul urmétor, avand in vedere cé sistemul judiciar
este alcatuit din 51 de componente distincte, sunt prezentate
conditiile de calificare pentru functia de judecéator al Statelor
Unite ale Americii, anumite particularitati ale procesului de
selectie si puterile inerente care permit judecéatorului sa
impuna ordinele sale la dorinta sa sau din dorinta uneia |
dintre pdrti si este limitat in aceasta doar de cétre discretia |
Judiciara.

Abstract:

The following article, having in view that the judiciary
system is composed from 51 distinctive components, the qualification conditions for
the position of judge of the United States of America, certain particularities of the
selection process and the inherent powers which allow the judge to impose its orders
on its own desire or from the desire of one of the involved parts, being limited only by
judiciary discretion.
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Prima problema care trebuie luata he first issue in the discussion of
in discutie legata de calificarea the qualifications of American
judecatorilor americani, este c&, spre judges that needs to be addressed is that,
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deosebire de Romania, sistemul judiciar
din Statele Unite este alcatuit din 51
componente distincte, cate unul pentru
fiecare stat, pe langa curtile federale. Desi
exista multe similaritati intre aceste
componente, in primul rand in structura,
pe mai multe nivele ale sistemelor de curti
din fiecare stat, exista o serie de variatii,
in mod particular in metodele de selectie
ale judecatorilor, care pot duce la
problematici semnificative. Acestea vor fi
tratate intr-o anumitd masura in cursul
acestei prezentari, dar esentiale vor fi mai
degraba asemanarile decat deosebirile.

Datorita angajamentului bine
fundamentat al Statelor Unite notiunii ca
nimanui nu i se poate interzice arbitrar
oportunitatea de a servi in serviciul public,
nu exista nici un fel de control direct
asupra persoanelor care vor avea
oportunitatea de a se oferi pentru oficierea
justitiei. n general, din observatiile mele
si perspectiva mai multor colegi de-ai mei,
se poate spune ca exista mai multe tipuri
de personalitate in randul celor care intra
in serviciul judiciar: cei condusi de catre
egoul lor, cu rezultatul ca munca
judecatoreasca devine o simpla slujba cu
o serie de beneficii la pensionare, sau o
rampa de lansare catre alte tipuri de functii
publice si avocati ale caror abilitati sunt
marginale pana la punctul in care nu sunt
adecvati pentru practicd privata a
dreptului. Acesti judecatori sunt in functie
doar pentru a nu muri de foame, si, spre
fericirea noastra, in general nu prea au
tendinta de a raméane in functie pentru
foarte mult timp.

In plus, sunt aceia, care dupé& o lunga
cariera in practica privata, isi doresc sa
isi Tncununeze cariera profesionala cu
distinctia functiei judecatoresti, desi
aceasta motivatie tinde sa moara in
timpurile moderne. Cand judecatorii
americani se retrag din functie, trebuie sa
mentionam ca, normal, pastreaza
titulatura de ,judecator” si stilistica
»Onorabilul” prin curtoazie, pentru restul
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unlike Romania, the judicial system in the
United States consists of 51 distinct
components, one for each state, plus the
federal courts. While there are many
similarities in these components, primarily
in the multi-tiered structure of the court
systems of each state, there are some
variations, particularly in the methods of
selection of judges, that can lead to
significant issues. These will be
discussed at some length during the
course of this presentation, but the initial
focus will be on the similarities rather than
the differences.

Because of the deep-seated
commitment of the United States to the
notion that no one should be denied the
opportunity to serve in public office
arbitrarily, there is almost no direct control
over who will have an opportunity to offer
himself or herself for judicial office. In
general, from my observation and the
views of many of my colleagues, it can
be said that there are several personality
types that enter judicial service: those
driven by their egos, with the result that a
judgeship becomes merely a job with
certain retirement benefits or a stepping
stone to other public office and lawyers
whose abilities are marginal to the point
of not being adequate for private law
practice. These judges are in office simply
to keep from starving, and, happily, they
generally do not tend to remain in office
for very long.

In addition, there are those who, after
a long career in private practice, desire
to cap their professional life with the
distinction of a judgeship, though this
motivation has tended to die out in modern
times. When judges in America retire from
office, it should be noted, they normally
retain the title “judge” and the style “The
Honorable” by courtesy for the remainder
of their lives, even if they return to private
law practice. Related to these senior
attornies, another type, extremely small
in number, are those motivated by a
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vietii lor, chiar daca se Tntorc Tn practica
privatd. In legaturd cu acesti avocati
varstnici, un alt tip, in numar extrem de
mic, sunt aceia motivati de o dorinta
autentica de a lucra in sprijinul Republicii.
Cétiva dintre colegii cu care am lucrat,
au fost de acest tip, si acestia tind sa fie
cei care nu au nici un fel de sentimente
fata de aspectele financiare ale pozitiei,
fie pentru ca au castigat substantial in
practica privata sau au mostenit resurse
si pozitie in societate. Acestia sunt cei
care raman cel mai mult in functie si tind
sa fie cel mai putin influentati de
favoritismul politic.

In intregul judiciar american, exista
factori istorici care au determinat modul
in care au loc variatiunile in dezvoltare.
De exemplu, desi toate statele necesita
ca judecatorii lor de la nivelurile ierarhice
superioare ale sistemului de curti sa
detina diplome de drept, in Texas, cel mai
jos nivel de curte,cunoscut drept
Judecatorul de pace si unele curti
municipale, nu au ca necesitate sa fii
avocat, iar in Florida, pana si un notar
public poate functiona ca un oficial judiciar
in anumite circumstante. Un ,notar public”
in Statele Unite este diferit de un ,notar”
din Dreptul Civil european. De exemplu,
un ,notaire” in Franta redacteaza
testamente si alte acte juridice, dar in
Statele Unite, puterea unui notar public
este normal limitata la administrarea
juramintelor si autentificarea docu-
mentelor. Aceasta este datorita in parte
ca un rezultat al faptului ca in vremuri
indepartate exista o penurie de avocati
care puteau deveni judecatori. Aceasta
absenta a calificarilor formale la nivelurile
cele mai de jos ale judiciarului statal nu
s-a schimbat semnificativ nici macar cu
trecerea timpului. Este un atribut
interesant al sistemului de curti federale
faptul ca Constitutia Statelor Unite nu
necesita ca un judecator federal sa fi
practicat vreodata drept sau macar sa
aiba o diploma in drept.

genuine desire to be of service to the
Republic. Some of the colleagues that |
worked with were of that type, and they
tend to be the ones who had no regard
for the financial aspects of the position,
either because of having earned
substantial amounts in private practice or
had inherited resources and positions in
society. They also were those of longest
service and tended to be least influenced
by political favoritism.

Throughout the American judiciary,
there are historical factors that have
determined how variations in
development have taken place. For
example, although all states require that
their judges at the higher levels of the
court system have law degrees, in Texas
the lowest level of court, known as the
justice of the peace and some municipal
courts, need not be a lawyer, and in
Florida, even a notary public can serve
as a judicial official in certain
circumstances. A “notary public” in the
United States is different from a “notary”
in European civil law, e.g. a notaire in
France drafts wills and probates the
same, but in the United States the power
of a notary public is normally limited to
administering oaths and authentication of
documents. This is in part a result of the
fact that in earlier times there was a
shortage of lawyers who could become
judges. This absence of formal
qualifications at the lowest levels of the
state judiciaries has not changed
significantly even with the passage of
time.

Itis an interesting feature of the federal
court system that the United States
Constitution does not require that a
federal judge have ever practiced law or
even have a law degree. All that is
necessary to become a federal judge,
even a Justice of the Supreme Court of
the United States, is to have the
nomination of the President and then be
confirmed by the Senate. It should be
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Tot ce este necesar ca sa devii
judecator federal, chiar Judecator al Curtii
Supreme de Justitie a Statelor Unite, este
sa detii nominalizarea din partea
Presedintelui, iar apoi sa fii confirmat de
catre Senat. Trebuie mentionat totusi, ca
in timpurile moderne, cel putin ultimii 150
de ani, nimeni nu a fost nominalizat care
nu detinea macar o diploma in drept, desi
céativa au fost confirmati in lipsa unei
experiente judiciare sau procesuale.

Callificarile necesare pentru a servica
membru al judiciarului sunt reglementate
in constitutia statului sau intr-un statut (a
se citi lege) adoptat de catre legislatura
acelui stat. Viziunea dominanta in Statele
Unite este ca un judecator trebuie sa fi
fost licentiat sa practice drept, si o anumita
perioada de practica privata a dreptului
inainte de ascendenta la functia de
judecétor, este preferata si chiar ceruta.
Cerinta normala variaza intre patru si
zece ani, depinzand de nivelul curtii. O
curte de prima instanta poate cere patru
ani, in vreme ce o curte de apel va cere
cel putin zece. In plus, de obicei exista si
o prevedere de varsta. De exemplu, n
Texas pentru a fi eligibil sa servesti caun
judecator de district, candidatul trebuie sa
aiba cel putin 25 de ani si sa fi fost licentiat
sa practice drept de nu mai putin de patru
ani.

Aceasta combinatie de varsta si
experienta este gandita sa ofere
potentialului judecator perspectiva
potrivitd asupra nevoilor avocatilor si
clientilor lor, si o intelegere a politicii
publice in care curtea reprezinta
potentiatorul operarii line a sistemului.
Trebuie notat faptul ca, de vreme ce
cerinta fundamentala este o licenta in
drept si pentru ca licenta in drept este
subiectul unei regulari din partea
asociatiei Baroului, daca un judecator isi
pierde licenta prin o nerespectare a
reglementarilor Baroului statal,
eligibilitatea sa pentru a candida pentru
realegere va fi compromisa. Faptul ca
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in general, acuzarea de sfidare
este parte din puterea inerenta a
judecatorului de a pedepsi,
uneori foarte sumar, lipsa de
obedienta sau de respect fata de
instanta.

noted, however, that in modern times, at
least the last 150 years, no one has been
nominated who did not at least have a law
degree, though some have been
confirmed despite a lack of prior trial or
judicial experience.

The qualifications to serve as a
member of the judiciary are normally laid
down in the constitution of a state orin a
statute passed by the legislature of that
state. The dominant view in the United
States is that a judge must have been
licensed to practice law, and some
amount of private law practice prior to
ascending to the bench is to be preferred,
and is indeed required. The normal
requirement is between four and ten
years, depending upon the level of the
court. A trial court might require four
years, while an appellate court could
demand at least ten years. In addition,
there is often an age requirement. For
example, in Texas to be eligible to serve
as a district judge, the candidate must be
at least 25 years old and have been
licensed to practice law not less than four
years.

This combination of age and
experience is thought to provide the
potential judge with a perspective on the
needs of the attornies and their clients and
a sense of the public policy that the court
represents that will enhance the smooth
operation of the system. It should be noted
that, since the fundamental requirement
is a law license and because the law
license is subject to regulation by the bar
association, if a judge should lose his or
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aceste cerinte sunt produsul procesului
legislativ este o indicatie a faptului ca sunt
incetatenite in atitudinile populatiei din
acel stat fata de judiciar. Desigur, nu
exista nici un proces de selectie ca atare,
de exemplu 0 examinare mintala sau un
test general de cunostinte juridice altul
decat examenul de Barou necesar pentru
dobéandirea licentei in drept in primul rand.
Aceasta, poate conduce, si se intampla
uneori sa rezulte in selectia unor jude-
catori ale caror abilitati si personalitate
sunt deficiente relativ la viziunea avoca-
tilor si opinia publica.

Procesul de selectie, daca e sa fie
unul, este procedura decisa de fiecare
jurisdictie. Majoritatea statelor au ales o
combinatie de numire de catre executiv,
confirmare de catre legislatura, sau
alegere, fie partizana sau non-partizana.
Poate cel mai bine cunoscut sistem de
numire a judecatorilor la nivel statal este
asa-numitul ,Missouri Plan”. Acesta a fost
creat in 1940, intr-un efort de a elimina
partizanatul politic din procesul de
selectie. In esenta, este realizat printr-o
comisie statala a carei slujba este sa
selecteze candidatii [ale caror calificari au
fost deja stabilite dupa cum s-a mentionat
mai sus] si, cand intervine o vacanta a
unui post in judiciar, recomanda trei
candidati guvernatorului.

Guvernatorul apoi selectioneaza pe
unul dintre ei care este numit sa ia functia
si sa o tina pana la urmatoarele alegeri.
La aceste alegeri, judecatorul numit nu
are un oponent, dar este votat “da” sau
‘nu” sa fie mentinut Tn functie. Daca
majoritatea voteaza “nu”, atunci vacanta
este completata ca anterior. Daca votul
este “da”, atunci judecatorul este mentinut
in functie pana la sfarsitul termenului [de
obicei sase ani sau mai mult], vreme la
care candideaza din nou intr-o mentinere
“da” sau “nu”. Acest sistem sau unele cu
mici variatii sunt folosite Tn 14 state.
Principala critica a sistemului este ca cu
0 oarecare usurinta este posibil ca cei

her license for a failure to abide by the
regulations of the state bar, his or her
eligibility to run for re-election will be
compromised. The fact that these
requirements are the product of the
legislative process is some indication that
they are rooted in the attitudes of the
people of that state toward the judiciary.
Of course, there is no screening process
as such, such as a mental examination
or an overall test of legal knowledge other
than the bar examination that was
required for a law license in the first place.
That can, and sometimes does, lead to
the selection of a judge whose abilities
and personality may be deficient in some
respectin the eyes of the lawyers and the
general public.

The screening process, if it be such,
is the selection procedure employed by
each jurisdiction. Most states employ a
combination of appointment by the
executive, confirmation by the legislature,
or election, whether partisan or
non-partisan. Perhaps the best-known
appointive system at the state level is the
so-called “Missouri Plan.” This was
devised in the 1940 in an effort to try to
remove partisan politics from the selection
process. In essence, it consists of a state
commission whose job it is to screen
candidates [whose basic qualifications
have already been established as noted
above] and, when a vacancy in the
judiciary occurs, recommend three
candidates to the governor.

The governor then selects one who is
appointed to take office and hold it until
the next election. At that election, the
appointed judge does not have an
opponent, butis voted either “yes” or “no”
to be retained in office. If the majority
votes “no”, then the vacancy is filled as
before. If the vote is “yes”, then the judge
is retained in office until the normal end
of the term [usually six years or more], at
which time he runs again for a “yes” or
“no” retention. This system, and some
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“dinauntru”, cu conexiuni, pot controla
comisiile, facand foarte grea inlocuirea
judecatorilor mediocrii sau rai printr-un vot
“nu”.

O minoritate de state, printre care si
Texas, folosesc alegeri partizane la toate
nivelurile judiciarului. In acest sistem,
candidatul realizeaza o campanie ca orice
alt candidat pentru o functie publica, pe
un post partizan fie ca Republican sau
Democrat. Aceasta poate insemna
candidarea intr-o alegere primara pentru
a primi nominalizarea partidului, si apoi
sa candideze in alegerile generale cateva
luni mai tarziu. Acest sistem creeaza
judecatori, cel putin in teorie,
responsabilizati de populatia in districtul
in care servesc, fie ca acel district este
de nivelul unui County - Comitat (a se
intelege o unitate administrativ teritoriala
asemanatoare Judetului), un grup de
counties, precum in cazul curtilor de apel,
sau la nivel statal in cazul curtii supreme
statale.

Acest sistem este produsul dezvoltarii
istorice populiste a frontierei si a fost
caracterizat ca fiind foarte anacronistic cu
timpurile moderne. Pentru a fi cu adevarat
onest, nu sunt de acord, deoarece baza
structurii este realitatea ca functia publica
apartine poporului, si Tntr-un sistem
democratic nu vad nimic rau in a avea
dreptul de a oferi sau nu functia pentru
motive bune, rele sau care nu se pot
discerne. De asemenea, trebuie notat ca
doar cu cateva exceptii nu exista diferente
notabile Tntre judecatorii Republicani si
Democrati Tn termenii continutului
sentintelor lor. O critica a sistemului
alegerilor partizane pentru judecatori este
necesarul mare de bani pentru a conduce
0 asemenea campanie, conducand la
posibilitatea favoritismului. Evident, este
un sistem cu care sunt foarte familiar, si
pe vreme ce poate fi adevarat ca este
scump sa duci o campanie electorala,
niciodata nu am trimis o scrisoare cerand
bani, si nici nu am stiut vreodata cati bani
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slight variations on it, is used by fourteen
states. The principal criticism of this
system is that it is relatively easy for
“insiders” to gain control of the commi-
ssions, making it very difficult to get rid of
mediocre or bad judges with a “no” vote.

A small minority of states, including
Texas, employ partisan elections at all
levels of the judiciary. Under this system,
the judicial candidate runs a campaign
like any other candidate for office, on a
partisan ticket either as a Republican or
Democrat. This can mean running in a
primary election to gain the nomination
of the party, then running in the general
election a few months later. This system
makes judges, at least in theory,
responsible to the people in the districts
where they serve, whether that district is
one county, a group of counties as in the
case of an appellate court, or statewide
as in the case of the supreme court of the
state.

This system is primarily a product of
the historical populist development of the
frontier and has been heavily criticized as
anachronistic in modern times. To be
perfectly honest, | strongly disagree,
because at the base of the structure is
the reality that the office belongs to the
people, and in a democratic system | see
nothing wrong with their having the right
to give or withhold the office for good, bad,
or no discernible reason. Also, it should
be noted that with few exceptions there
are no noticeable differences between
Republican and Democrat judges in terms
of the content of their rulings.

A criticism of the partisan election
system for judges is that it requires large
amounts of money to run such a
campaign, leading to the possibility of
judicial favoritism. Obviously, this is a
system with which | am very familiar, and
while it is true that it can be expensive to
run an election campaign, | never sent out
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mi-au fost dati sau cine mi i-a dat [am
realizat aceasta cu un sistem de
contabilitate complex care m-a tinut in
ignoranta cu exceptia totalului disponibil].

Concluzia mea este ca sistemul nu
este inerent defectuos, dar unii oamenii
din interior au fost pe buna dreptate
afectati negativ de catre tentatiile care le
ofer&. In fapt, poate cea mai importanta
caracteristica a sistemul de alegeri
partizane in Texas este ca aproximativ
doud treimi din judecatori vin, initial, Tn
functie printr-o numire guvernatoriala
pentru a umple o vacanta, si daca
legislatura se afla in sesiune, confirmarea
de catre senatul statal. Numitul detine
functia pana la alegerile generale, vreme
in care candideaza pentru un termen
incomplet sau unul complet.

Aceasta tinde sa scada nivelul de
costuri considerabil, de vreme ce numai
un numar mic de judecatori au oponenti
prima data cand candideaza, deoarece
este evident ca se bucura de sprijinul
partidului politic al guvernatorului Tn
functie. In Texas, gluma care reiese din
sistem este definirea unui judecator ca un
avocat care il cunostea pe guvernator.
Majoritatea statelor folosesc o combinatie
intre sistemul numiri si alegeri. De
exemplu, multe state prevad alegeri, dar
nu sunt partizane si sunt urmate de o
numire si se poate intdmpla sa existe un
contra candidat.

Acesta poate fi un sistem costisitor de
asemenea, desi in fapt majoritatea
alegerilor non partizan nu prezinta
opozitie. Tn Virginia, este un sistem relativ
complex care leaga ramura executiva de
cea legislativa intr-un mod foarte
interesant. Tn cazul unei vacante, cand
Adunarea Generala nu se afla in sesiune,
Guvernatorul nominalizeaza un judecator
care ramane in functie pana la sfarsitul
urmatoarei sesiuni a Adunarii generale,
daca Adunarea nu il alege pentru un
termen.

a letter asking for money, nor did | ever
know how much money was given to me
or who gave it [I did this with a complex
accounting system that kept me in
ignorance of all but the total available].

My point is that the system is not
inherently flawed, but some people in it
admittedly have been negatively impacted
by the temptations it offers.

In fact, one of the important features
of the partisan election system in Texas
is that approximately two-thirds of the
judges initially come to the office by a
gubernatorial appointment to fill a
vacancy, and if the legislature be in
session, confirmation by the state senate.
The appointee then holds the office until
the next general election at which time
he runs for the balance of an unfilled term
or for a full term. This tends to cut down
the expense factor considerably, since
only a very small number of judges have
opponents the first time that they run for
election, because they obviously enjoy
the support of the incumbent governor’'s
political party. In Texas, the joke that
grows out of this system is that the
definition of a judge is a lawyer who knew
the governor.

The majority of the states employ a
combination of appointment and election
systems. For example, many states
provide for election, but itis a non-partisan
election following an appointment and
may have an opponent. This can be a very
expensive system as well, though in fact
most non-partisan elections do not have
opposition. In Virginia, there is a relatively
complex system that links the executive
and the legislative branches in a very
interesting way. In the case of a vacancy,
when the General Assembly is not in
session the Governor nominates a judge
who serves until the end of General
Assembly’s next session, unless the
General Assembly elects them for a term
of service.
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Acest sistem a fost criticat deoarece
a eliminat procesul de selectie realizat de
populatie. De asemenea, cunosc
personal un caz in care un judecator a
fost in repetate randuri subiectul unor
plangeri dure si tdioase pentru multi ani,
cu rezultatul ca trebuia sa apara in fata
comisiei judiciare a senatului la fiecare
sase ani sa se explice si sa ceara
recomandarea s& ramana in functie. i
reconfirmau de fiecare data, si chiar a
murit in functie dupa peste 20 de ani de
serviciu.

Odaté ce ajung in functie, majoritatea
judecatorilor raman pe termen nedefinit,
fiind facuti responsabili doar pentru
infractiuni serioase ale normelor care
guverneaza conduita judiciara Tn acea
jurisdictie sau de cétre votantii contrariati
de o anumita decizie sau de un act de
conduita rea. Fiecare stat are un cod de
conduita a judiciarului care in general este
promulgat de catre curtea suprema
statala si este pus in aplicare de catre o
agentia statala responsabild pentru
aceasta activitate.

In Texas, Comisia de Conduita in
Judiciar este compusa din judecatori,
avocati si civili numiti de catre Curtea
Suprema Texas, Consiliul Director al
Baroului Statal Texas, respectiv de catre
Guvernator. Are un Director Executiv
[momentan Seana B. Willing, care va fi
un vorbitor la conferinta din primavara de
la Scoala nationala poloneza pentru
procurori si judecatori in Warsovia si
Kazimierz Dolny] care conduce o echipa
legala care investigheaza plangerile
aduse impotriva judecatorilor de catre
public, avocati, si chiar de catre alti
judecatori. Daca se considera ca
plangerea are un fundament, dupa
rugarea judecatorului sa raspunda, exista
o investigatie, si dupa aceea posibil o
audiere.

Comisia are autoritatea sa emita o
sanctiune sau orice alt fel de actiune
disciplinara, chiar si o recomandare catre
Curtea Suprema Texas ca judecatorul sa
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This system has been criticized
because of its removal of the selection
process from the people. Also, | know of
a case in which a judge was repeatedly
the subject of harsh and blunt complaints
for many years, with the result that he had
to appear before the senate judiciary
committee every six years to explain
himself and to ask it to recommend that
he be retained in office. They reconfirmed
him each time, and he actually died in
office after over twenty years of service.

Once in office, most judges remain in
office indefinitely, subject to removal only
for serious infractions of the rules that
govern judicial conduct in that jurisdiction
or by voters outraged by a particular
decision or act of bad behavior. Each
state has a code of judicial conduct that
generally is promulgated by the state
supreme court and is enforced by a state
agency specifically responsible for this
activity.

In Texas, the Commission on Judicial
Conduct is composed of judges, lawyers,
and civilians appointed by the Texas
Supreme Court, the Board of Directors of
the State Bar of Texas, and the Governor,
respectively. It has an Executive Director
[currently Seana B. Willing, Esq., who will
be speaking at the spring conference of
the Polish National School for
Prosecutors and Judge in Warsaw and
Kazimierz Dolny] who heads a legal staff
that investigates complaints brought
against judges by members of the public,
lawyers, and even other judges. If it is
found that the complaint has some merit,
after asking the judge to respond, there
is an investigation and, possibly, a
hearing.

The Commission has the authority to
issue a reprimand or other disciplinary
action, up to and including a
recommendation to the Supreme Court
of Texas that the judge be removed from
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fie scos din functie. Judecatorul are
dreptul sa apeleze aceasta decizie la o
instanta competenta jurisdictional, dar, cu
toata cinstea, majoritatea judecatorilor
accepta decizia Comisiei si Tsi continua
vietile. Dacéa se recomanda scoaterea din
functie, judecatorului i se va oferi
oportunitatea sa demisioneze pentru a nu
se lua alta actiune, insa aceasta oferta
functioneaza numai cu conditia ca acel
judecator sa nu mai doreasca a ocupa o
functie judiciara in Texas. Majoritatea
statelor au un sistem similar, dar
extinderea autoritatii tinde sa varieze de
la stat la stat.

In plus, pe lang& comisia de conduita,
toate statele si sistemul federal au legi
care permit ramurii legislative sa inceapa
procedurile de impeachment Tmpotriva
unui judecator care a avut o conduita total
nepotrivita. De exemplu, un judecator in
Alabama care a fost condamnat penal
pentru solicitare de mita, a fost subiectul
unei proceduri de impeachment pentru ca
a discreditat atat de puternic sistemul
juridic cu actiunile sale, desi a fost achitat
de condamnarea penala. Cu parere de
rau spun acum ca este membru al
Congresului din partea Floridei.

Datorita faptului ca procedura de
impeachment este esential o actiune
politica a legislaturii si nu un proces
conventional, precum este audierea Tn
fata comisiei de conduita, exista oportu-
nitatea sa tratezi conduita judiciarului,
chiar daca nu e penala, compromite siste-
mul in fata opiniei publice. in asemenea
cazuri, mai putin formale, exista meca-
nisme care sa rezolve conduita neadec-
vata. De exemplu, era un caz in care un
judecator care devenise un alcoolic,
incepuse sa depoziteze alcool in biroul
sau si sa consume in timpul zilei. De
asemenea era auzit tipand foarte tare in
timpul zilei in timp ce era vazut lovindu-se
cu capul de peretele biroului sau de catre
oamenii dintr-o cladire adiacenta. Evident,
avea o problema. De fapt, avea probleme
familiale serioase care pur si simplu se

office. The judge has the right to appeal
the decision to a court of proper
jurisdiction, but, in all honesty, most
judges simply accept the decision of the
Commission and go on with their lives. If
removal from office is recommended, the
judge will often be given an opportunity
to resign in lieu of further action, but the
condition of that offer is that the judge will
never seek judicial office in Texas again.
Most states have a similar system, but
the extent of the authority tends to vary
from state to state.

In addition to the judicial conduct
commission, all states and the federal
system have statutes that permit the
legislative branch to instigate
impeachment proceedings against a
judge who misbehaves seriously. For
example, a federal judge in Alabama who
was charged criminally with solicitation of
bribes, was impeached from office, even
though he was acquitted of the criminal
charge, because he had cast such
discredit on the judicial system by his
actions. Sad to say, he now sits as a
member of Congress from Florida.

Because impeachment is essentially
a political action by the legislature and not
a conventional trial, just as is the hearing
before the judicial conduct commission,
there is the opportunity to deal with judicial
conduct that, while not criminal,
compromises the judicial system in the
eyes of the public. In such cases, there
are other, less formal, mechanisms for
dealing with judicial misconduct. For
example, there was a case in which a
judge who had become a serious
alcoholic began keeping alcohol in his
office and drinking during the day. He also
was heard shouting loudly during the day
while being seen banging his head
against the wall of his office by people in
an adjacent building. Obviously, he had
a problem. Actually, he had serious family
problems that had simply piled up on him,
so the administrative judge, acting on

146 Revista Forumul Judecatorilor — Nr. 2/2011



revarsasera asupra lui, asa ca judecatorul
administrativ actionand conform autoritaii
legale de a “reatribui” cazurile, s-a intalnit
cu judecatorul Tn cauza si i-a “reco-
mandat” sa isi ia un concediu pentru sase
saptamani, si sa isi puna viata in ordine.
Cazurile curtii au fost “reatribuite” catre
un alt grup de judecatori, si sase
saptamani mai tarziu si-a reluat cursul
normal al vietii fara ca aproximativ nimeni
sa aiba vreo idee ca a avut o problema.
Evident, acest caz reprezinta un pic de
extindere a frazei “reatribuirea cazurilor”,
dar a servit scopului de a sprijini
judecatorul in nevoile sale, cand avea
probleme, si nevoii sistemului judiciar de
a avea judecatori care au controlul
propriilor vieti.

Multe barouri din Statele Unite spon-
sorizeaza ceea ce este numit “sondajul
evaluarii judiciarului”. Acesta este trimis
avocatilor care sunt membri ai baroului
intr-un anumit oras sau zon4, si i roaga
saraspunda la o serie de intrebari despre
judecatori care prezideaza in diferite
instante. O cerinta a sondajului este ca
avocatul respondent sa fi aparut in fata
judecatorului pe care il evalueaza undeva
in ultimii trei sau patru ani. Intrebarile
includ problematici cum ar fi: judecatorul
a aplicat corect legea? este punctual
judecatorul? este politicos judecatorul cu
avocatii si partile? supravegheaza potrivit
judecatorul activitatea personalului
administrativ Tncat indatoririle lor sa fie
executate satisfacator? etc. Rezultatele
sondajului sunt publicate, in general, la
fiecare doi ani. De vreme ce rezultatele
pot fi rusinoase pentru un anumit jude-
cator, ele sunt foarte folositoare pentru
determinarea daca un judecator ar trebui
luat in considerare pentru renumire sau
realegere. Desigur, acest sistem a fost
criticat ca favorizand judecatorii care isi
atrag favorurile avocatilor pentru a arata
bine si care evita sa aibad oponenti si,
desigur, aceasta critica vine din partea
judecatorilor care au scoruri proaste.
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authority in the statute to “reassign”
cases, met with the judge and “suggested”
that he take a leave for six weeks, rest,
and get his life in order. The court’s cases
were “reassigned” to another group of
judges, and six weeks later all resumed
a normal life with almost no one having
any idea that there had ever been a
problem. Obviously, such a case repre-
sents a bit of an extension of the phrase
“reassign the docket”, but it served the
purpose of meeting the needs of the judge
who had a problem and the need of the
judicial system to have judges who were
in control of their lives.

Many bar associations in the United
States sponsor what is referred to as a
“judicial evaluation poll.” This is sent to
the attornies who are members of the bar
in a given city or area, and it asks them to
respond to a series of questions about the
judges who sit in the various courts. One
requirement of the poll is that the attorney
who is answering must have appeared
before the judge that he is evaluating
sometime within the previous three or four
years. The questions include such things
as: whether the judge correctly applies the
law?; is the judge punctual?; is the judge
courteous to the attornies and the
parties?; does the judge properly
supervise the court staff so that their jobs
are done properly?; etc. The results of the
poll are published, generally once every
two years or so. While the results can be
embarrassing to an individual judge, they
are useful for assessing whether a judge
should be considered for reappointment
or re-election. Of course, this system has
been criticized as favoring those judges
who curry favor with the attornies in order
to look good and avoid having opponents,
and, of course, this often comes from
those judges who do not score well. In
fact, it does have some characteristics of
a “beauty pageant”, but the pattern is that
the longer a judge is in office, the lower
he or she will score with the passage of
time in terms of “overall approval.”
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De fapt, are oarecum caracteristicile
unui “concurs de frumusete”, dar
algoritmul este ca cu cat mai mult cu cat
un judecator se afla in functie, cu atat
scorul acestuia va scadea cu trecerea
timpului Tn termenii “aprobarii per
general”. In timp ce sunt in functie,
majoritatea statelor si sistemul federal cer
judecatorilor sa realizeze o anumita
cantitate anuala de “educatie judiciara
continud” [CJE]. In sistemul federal,
aceasta este realizata printr-o serie de
conferinte care sunt tinute sub auspiciile
diferitelor curti din circuitul federal, si toti
judecatorii din aceste circuite sunt
prezumati sa participe. Daca un judecator
nu reuseste sa participe in mod regulat,
el poate fi sanctionat disciplinar prin
luarea unei parti din cazurile sale sau in
alt mod potrivit. Statele, pe de alta parte,
permit ca educatia continua sa fie
realizatad prin prezenta la o conferinta
judiciara anuala. Acest eveniment de
obicei invita fiecare judecator din stat sa
participe si exista vorbitori pe diferite teme
cum ar fi schimbarea regulilor de
procedura, dezvoltarea in diverse domenii
ale dreptului sub forma de lege, cum ar fi
dreptul penal sau dreptul familiei, Si
posibilele schimbari in aspectele
administrative ale judiciarului.

In vreme ce aceste conferinte sunt
concentrate asupra judiciarului, conferinte
similare sunt realizate pentru avocatii
practicieni pentru a-si realiza si ei
necesitatile pentru educatie legala
continua CLE, care trebuie, de asemenea,
realizatd anual pentru pastrarea licentei
in drept. O parte dintre aceste cursuri
satisfac si standardele de calitatea CJE,
asa ca este posibil pentru un judecator
sa evite prezenta la conferintele judiciare
pe vreme ce indeplineste cerintele CJE.
Astfel de eveniment ofera de fapt o latura
de interferenta in educatie Tn sensul ca
ofera avocatilor si judecatorilor sansa sa
interactioneze informal si sa se
familiarizeze cu problemele celuilalt in
cadrul sistemului. Astfel de interactiune

While in office, most states and the
federal system require judges to complete
some amount of “continuing judicial
education” [CJE] on an annual basis. In
the federal system, this is accomplished
through a series of conferences that are
held under the auspices of the various
federal circuit courts, and all of the judges
from those circuits are expected to attend.
If a judge should fail to attend on a regular
basis, he may be disciplined by having
part of his docket taken away from him or
in some other appropriate fashion. States,
on the other hand, usually will allow
“continuing judicial education” to consist
of attendance at an annual judicial
conference. This event normally invites
every judge in the state to attend, and
there are speakers on topics such as
changes in the rules of procedure,
developments in various areas of
statutory law, such as criminal or family
law, and upcoming possible changes in
the administrative aspects of the judiciary.

While these judicial conferences are
focused on the judiciary, similar
conferences are also held for practicing
lawyers so that they can meet their
requirements for continuing legal
education [CLE] that must be met on an
annual basis to retain their law license.
Some of these courses also satisfy the
CJE quality standards, so it is actually
possible for a judge to avoid attendance
at the judicial conferences while still
meeting the annual CJE requirements.
Such events actually provide an important
fringe benefit in education in that it gives
attornies and judges an opportunity to
interact informally and become more
acquainted with each other’s problems as
the system moves along. Such interaction
often leads to proposals for changes in
the laws or administrative rules that
govern what happens in the courts. An
extension of this informal approach is the
“bench-bar conference” that is an
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duce la propuneri de schimbari de legi sau
norme administrative care reglementeaza
ce se intdmpla in instante. O extindere a
acestei interactiuni este “conferinta
bara-birou” care este o excursie de
weekend prelungit intr-o locatie informala
potrivitd in care judecatorii si avocatii
dintr-o anumita regiune sau oras se pot
intalni si asculta prelegerile care
indeplinesc standardele CLE/CJE. In
perioada recenta, acestea au devenit
foarte populare in Statele Unite, si, mai
important, avocatii si judecatorii pot
discuta despre drept, fara a compromite
vreun caz anume.

In Texas, de exemplu, sistemul CJE
este administrat de catre Curtea de
Apeluri Penale, cea mai Tnalta curte
penala din stat. Un judecator trebuie sa
realizeze 16 ore de educatie CJE in
fiecare an pentru a ramane in functie, si
aceasta se raporteaza catre Centrul
pentru Judiciar Texas. Centrul este
agentia responsabild pentru mentinerea
acestora si aprobarea cursurilor spre
acreditare ca un judecator sa obtina
recunoasterea participarii. Centrul este si
cel care opereaza “scoala noilor
judecatori” pe care trebuie sa o urmeze
toti judecatorii nou alesi sau numiti inainte
sa Tsi inceapa functia prin alegere, sau in
primul an de la numire. Daca un judecator
nu reuseste sa realizeze aceste cerinte
initiale de prezenta si apoi orele anuale,
el sau ea poate fi sanctionat disciplinar
de catre Comisia de Conduita. Pentru
scopuri practice, un judecator trebuie sa
participe in CJE la un anumit nivel ca o
conditie s& ramana in functie. Doar daca
un judecator opteaza sa stea prin
desemnare ca un judecator in vizita,
odata ce un judecator se pensioneaza,
nu este necesar sa urmeze CJE, daca
totusi el se va retrage in practica privata
ca avocat, cum este permis in anumite
state, atunci normele aplicabile avocatilor
si licentierii se vor aplica.

Agentia care pune cursurile CJE laun
loc, fie ca sunt conferinte sau acreditate
ca parte dintr-o conferintd CJE cu avocati
prezenti, normal, selectioneaza avocati
proeminenti, judecatori si profesori de
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extended weekend excursion to a suitable
informal location where judges and
lawyers from a given region or city can
meet and listen to lectures that also meet
the CLE/CJE standards. In recent years,
these have become very popular in the
United States, and, most importantly, the
lawyers and judges can talk about the law
without compromising any particular
case.

In Texas, for example, the CJE system
is administered by the Court of Criminal
Appeals, the highest criminal court in the
state. A judge must complete 16 hours of
CJE instruction each year in order to
remain in active service, and this is
reported to the Texas Center for the
Judiciary. The Center is the agency
responsible for maintaining these records
and approving courses for accreditation
so that a judge can receive credit for
attendance. It is the Center that also
operates the “new judge school” that all
newly elected or appointed judges must
attend either prior to taking office if elected
or during their first year if appointed. If a
judge should fail to meet these initial
requirements of attendance and then
annual hours, he or she is likely to be
disciplined by the Commission on Judicial
Conduct. For all practical purposes, a
judge must participate in CJE at some
level as a condition of remaining in office.
Unless the judge opts to sit by assignment
as a visiting judge, once a judge retires,
it is not necessary to engage in CJE,
though if the judge should retire into
private law practice [as is permitted in
some states], then the rules applicable to
attornies and licensing will come into play.

The agency that puts together the CJE
courses, whether as conferences or
accredited as part of a CLE conference
with lawyers present, normally selects
prominent lawyers, judges, and law
professors who are specialists to discuss
their respective fields and current trends
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drept care sunt specialisti, pentru a-si
prezenta domeniile in care lucreaza si
trendul curent din drept. Aceasta tinde sa
asigure un nivel inalt de competenta de
partea judecatorilor care participa,
deoarece au de asemenea oportunitatea
sa puna intrebari vorbitorilor pentru a
clarifica ceea ce se intdmpla in propriile
lor instante. Evident, un judecator care
tine prelegeri la astfel de conferinte va
primi recunoastere CJE pentru acel efort,
deoarece el sau ea a trebuit sa se cufunde
in cercetarea in domeniu pentru a oferi o
prelegere competentd, asa ca acesta este
un alt mod de a primi credite CJE in mod
anual. Fiecare judecator primeste o
notificare la fiecare trei luni asupra cate
ore de CJE a dobandit si cate mai raman
pentru a indeplini cerintele. Nu este
necesar sa mentionez ca acest lucru este
foarte binevenit.

Pe atat de complex cat poate parea
acest sistem, realitatea este ca datorita
specializarii care se afla in Centrul pentru
Judiciar Texas, administratia este
remarcabil de unitara, cu rezultatul ca
Texas sa fie unul din cele mai bune
sisteme de educatie judiciara din Statele
Unite. Prin existenta unei administratii
centrale, totodata cu acreditarea cursu-
rilor si setarea programelor conferintelor,
aceasta tinde sa asigure un nivel inalt de
calitate in instante per total si, de
asemenea, garanteaza ca judecatorii au
indeplinit standarde continue de calitate
chiar si in vreme ce legea se schimba.

Odata ce sunt in functie, si calificati
ca atare, judecatorii americani, fie la nivel
de primd instantd sau apel, au caracte-
ristic ceea ce vom denumi “puterea
inerenta”. Aceasta este o ramasita a com-
binarii traditiei romane ca un judecator
cuprinde intreaga autoritate judiciara a
statului si, astfel, are puterea sa dispuna
prin ordine in instanta si sistemul common
law englezesc care mentioneaza ca
decizia unui judecator de prima instanta
ramane neschimbata daca nu este
atacata la o curte superioara, pe scurt nisi
prius. Acest nivel de autoritate nu exista
tipic in sistemele guvernamentale unde
judiciarul este privit ca o extensie a ramurii

in the law. This tends to assure a high
level of competence on the part of those
judges who attend, because they also
have the opportunity to ask questions of
the speakers to clarify what might be
happening in their own courts. Obviously,
a judge who lectures at such a conference
will receive CJE credit for that effort, since
he or she had to engage in research in
the field in order to present a competent
lecture, so this is another way to earn CJE
credits on an annual basis. Each judge
receives a quarterly notice of how many
CJE hours he or she has earned so far
and how many remain to meet the CJE
requirements. Needless to say, this is
most helpful.

As complex as this system may seem,
the reality is that, thanks to the expertise
that resides in the Texas Center for the
Judiciary, the administration is remarkably
seamless, with the result that Texas has
probably one of the leading systems of
judicial education in the United States. By
having it centrally administered, both as
to accreditation of the courses and setting
the schedule of conferences, this tends
to assure a high level of quality in the
courts overall and if assures that all of
the judges have met some continuing
standards of quality even as the law
changes.

Once in office and properly qualified,
an American judge, whether at the trial or
appellate level, characteristically has what
is referred to as “inherent power.” This is
a holdover from a combination of the
Roman tradition that a judge embodies
the complete judicial authority of the state
and, therefore, has power to enforce the
orders of the court directly and the English
common law system that the decision of
a trial judge stands unless overturned by
a higher court, i.e. nisi prius. This level of
authority characteristically does not exist
in governmental systems where the
judiciary is viewed as an extension of the
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legislative cu autoritatea doar de a plica
legile asa cum sunt edictate fara nici un
fel de discretie permisa. Puterea inerenta
este implicita in acele instante la care ne
referim ca instante nisi prius, si deriva din
conceptul unui sistem judiciar indepen-
dent care este co-egal cu ramurile
legislative si executive ale guverna-
mantului. Tn general, o curte care nu este
nisi prius are puteri care sunt definite, si
astfel limitate, prin creatii statutare.

Autoritatea inerenta a unei instante
permite judecatorului sa impuna ordine
sale la dorinta sa sau din dorinta uneia
dintre parti si este limitat in aceasta doar
de catre discretia judiciara. Aceasta
putere este de cele mai multe ori in faza
prejudiciald de descoperire cand partile
primesc ordin din partea instantei sa arate
celeilalte parti documente si informatii
relevante pentru caz. Evident, uneori
aceasta poate deveni problematica daca
acea informatie este posibil vatamatoare
si o parte nu doreste sa respecte ordinele
instantei. La acest punct, intrebarea este
“Ce poate face un judecator de prima
instanta unei parti care refuza sa ia parte
la descoperire?”. In Texas, réspunsul este
regasit in puterile inerente la curtii, si
statutar, in Regula 215 din Regulile de
Procedura Civila din Texas. Pe scurt,
acestea sunt numite sanctiunile permise,
care variaza de la amenzi pecuniare pana
la Tnchisoare pentru “sfidare civila”.

Un mod foarte persuasiv care poate fi
folosit pentru a impune regulile de
descoperire este puterea de a considera
pe cineva in dispretul instantei. Vorbind
in general, acuzarea de sfidare este parte
din puterea inerenta a judecatorului de a
pedepsi, uneori foarte sumar, lipsa de
obedienta sau de respect fata de instanta.
Aceasta poate include atat sfidare in
penal sau civil, dar adeseori in perioada
prejudiciala si de descoperire este civila.
Sfidarea civila este un mijloc coercitiv
disponibil judecatorului pentru a “incuraja”
[in sensul Voltaireian] indeplinirea
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legislative branch with authority only to
apply the laws as written with no
discretion allowed. “Inherent power” is
implicit in that level of courts sometimes
referred to as nisi prius courts, and it
derives from the concept of an
independent judicial system that is
co-equal with the executive and legislative
branches of government. Generally
speaking, a court that is not nisi prius has
powers that are defined, and therefore
limited, by statutory creations.

The inherent authority of a court allows
the judge to enforce his or her orders on
his or her own motion or on the motion of
one of the parties and is limited in that
exercise solely by judicial discretion. This
power is most often applied during the
pretrial discovery phase of a lawsuit when
the parties have been ordered by the court
to disclose to the other side documents
and information relating to their case.
Obviously, sometimes this could become
a problem if that information were
potentially quite damaging, and a party
might not wish to comply with the court’s
order. At this point, the question presents
itself as to “What can the trial court judge
properly do to a party who refuses to
engage in discovery?” In Texas, the
answer lies in the inherent powers of the
court and, statutorily, in Rule 215 of the
Texas Rules of Civil Procedure. In
summary, these are called the “sanctions”
that are allowed, and they range from a
monetary penalty to being put in jail for
“civil contempt.”

A very persuasive device that can be
used to enforce discovery rules is the
contempt power of the court. Generally
speaking, the contempt power is part of
the inherent power of the judge to punish,
sometimes summarily, disobedience to or
disrespect for the court. This can include
both criminal contempt and civil contempt,
but in pretrial and discovery matters it is
most often “civil.” Civil contempt is a
coercive device available to the judge to
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ordinelor de a aduce un obiect in fata
instantei sau de a da depozitie. Normal,
acest proces implica o ascultare formala
in fata instantei, si poate fi pentru prima
data cand un judecator de prima instanta
afla detaliile cazului. Daca judecatorul
constata ca partea a ignorat ordinul
instantei, atunci judecatorul are
autoritatea, ca parte din realizarea
ordinului, sa trimita persoana care a adus
ofensa in inchisoare “pana la acel
moment Tn care acesta va respecta
ordinul instantei”. Poate dura foarte mult
daca persoana este incapatanata. De
obicei, totusi, dureaza doar ceva de genul
0 zi pentru a determina respectarea
ordinului instantei si sa obtina o eliberare
din inchisoare. Aceasta este descrisa ca
apararea “avand cheile la inchisoare in
propriul buzunar”.

Cu cativa ani in urma, a fost o parte
care a fost obligata sa prezinte un motor
diesel pentru o inspectie realizata de catre
expertul celeilalte parti. A refuzat. Intr-o
dupa-amiaza de vineri, a fost trimis in
inchisoare pana va prezenta motorul.
Inchisoarea era aglomerata, asa cé ofiterii
au trebuit sa il puna intr-o celula cu un
criminal condamnat si un prezumat
violator. Dimineata urmatoare la 08:45,
telefonul judecatorului suna sa il
informeze ca prietena persoanei strangea
partile motorului si le ducea in biroul
avocatului. Odata ce a terminat,
judecatorul a ordonat eliberarea
persoanei din inchisoare. Sfidarea civila
este un mijloc foarte eficient deoarece
mentine respectul pentru ordinele emise
de catre instanta, si opreste cazul din
stagnare.

Ceea ce este important de retinut
despre puterea inerenta a judecatorului
de prima instanta, particular folosita in
acuzatia de sfidare, este ca trebuie
exercitata cu discretie sau va fi casata de
catre curtile de apel. Desigur, in probleme
penale, sfidarea exista, dar este
guvernata mult mai atent de lege. Exista

“encourage” [in the Voltaireian sense]
compliance with the court’s order to
produce the item or to appear for a
deposition. Normally, this process
involves a formal hearing before the court,
and it may actually be the first time that
the trial judge learns the details of the
case. If the judge determines that the
party has ignored the court order, then
the judge has the authority, as part of
enforcing the order, to send the offending
person to jail “until such time as he shall
comply with the order of the court.” That
can be a very long time if the person is
stubborn. Usually, however, it only takes
a day or so to secure compliance with the
court order and obtain a release from jail.
This is often described as the defendant’s
“having the keys to the jail in his pocket.”

Several years ago, there was a party
who had been ordered to turn over a
diesel engine for inspection by the
opposing party’s expert. He refused. On
a Friday afternoon, he was ordered to jail
until the engine was produced. The jail
was crowded, so the officers had to put
him in a cell with a convicted killer and an
accused rapist. By about 0845 the next
morning, the judge’s telephone was
ringing to inform him that the person’s
girlfriend was gathering up the parts of
the engine and taking them to the lawyer’s
office. Once that was completed, the
judge ordered the release of the person
from jail. Civil contempt is a very effective
device, because it maintains respect for
the orders issued by the court, and it
keeps the case from becoming stagnant.

What is important to keep in mind
about the inherent power of the trial court,
particularly as expressed in the contempt
power, is that it must be exercised with
discretion, or else it will be overturned by
the courts of appeal. Of course, in criminal
matters, the contempt power also exists,
but it is governed much more closely by
statute. There are two types of criminal
contempt: direct and constructive. Direct
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doua tipuri de sfidare penala: directa si
constructiva. Direct are loc in prezenta
judecétorului si poate fi pedepsita sumar
prin luarea ofensatorului in custodie si
trimiterea de indata in inchisoare.
Constructiv, sau indirect, are loc nu in
prezenta judecatorului si necesita un grad
mai mare de formalitate. De exemplu, in
Texas intr-un caz o persoana trebuie
citatd pentru a se infatisa si sa arate
motive pentru care nu ar trebui sa fie
considerata o sfidare a curtii, si notificarea
audierii trebuie sa fie foarte specifica,
altfel nu va fi luata in considerare. O
audiere trebuie sa fie oficiala cu
ofensatorul prezent si dovezile trebuie
prezentate conform ofensei. Daca
persoana este gasita vinovata de sfidare,
atunci pedepsele sub forma timpului de
inchisoare sau orice amenda pecuniara
sunt limitate conform legii.

Daca cineva este trimis in inchisoare
pentru oricare tip de sfidare penala, atunci
o curte de apel poate ordona eliberarea
sa printr-o incheiere de habeas corpus.
in acest caz, persoana poate fi destul de
norocoasa de a schimba ordinul in
totalitate si sa fie eliberata definitiv.
Diferenta cheie intre sfidare civila si
penala este faptul ca ofensatorul intr-un
caz civil Intotdeauna are puterea de a
respecta ordinul curtii, pe vreme ce intr-un
caz penal ofensatorul este condamnat la
0 pedeapsa specifica, fie ea inchisoare,
amenda sau amandoua.

Acele sanctiuni reglementate de
Regulile de Procedura Civila includ
amenzile financiare, alaturi de altele.
Pedepsele monetare pot fi in general
calculate luand in considerare costurile
asistentei judiciare a avocatilor care
castiga o asemenea sanctiune, alaturi de
costul productie, care uneori poate fi
considerabila? Aceste sanctiuni pot fi
calculate pe seama oricarei parti care a
sfidat sau impotriva avocatului daca se
va dovedi ca avocatul stia sau ar fi trebuit
sa stie sau a participat Tn actiunile
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contempt occurs in the presence of the
judge and may be punished summarily
by having the offender taken into custody
and committed to jail right away.
Constructive, or indirect, contempt occurs
outside the presence of the judge and
requires a greater level of formality. For
example, in Texas in such a case a
person must be cited to appear and show
cause why he should not be held in
contempt of the court, and the notice of
the hearing must be quite specific or else
it will be dismissed. A hearing must take
place on the record, with the offender
present, and evidence must be brought
forward as to the offense. If the person is
found guilty of contempt, then the
penalties as to the amount of time in jail
and any monetary fines are limited by the
terms of the statute.

If someone should be jailed for either
type of criminal contempt, then an
appellate court may order his or her
release under a writ of habeas corpus. In
such a case, the person may be lucky
enough to have the order overturned in
its entirety and be released completely.
The key difference between civil and
criminal contempt is that the offenderin a
civil case always has the power to comply
with the court’s order, while in a criminal
case the offender is sentenced to a
specific punishment, whether jail or fine
or both.

Those sanctions that are governed by
the Rules of Civil Procedure include
monetary awards, among other things.
The monetary penalties that can be
assessed generally include the costs for
the attorney who is winning such a
sanction, together with the cost of
production, which sometimes can be
considerable. These sanctions can be
assessed against either the party who has
offended or against the attorney if it should
appear that the attorney knew or should
have known of or participated in the
client’s improper actions. An example of

153



nepotrivite ale clientului sau. Un exemplu
de asemenea caz este acela in care un
avocat, in timpul oferirii raspunsurilor pe
seama clientului sau la intrebarile trimise
de catre oponentul sau, a depus o
declaratie cu juramant ca raspunsurile
sale erau “pe baza cunostintelor proprii”.
A devenit evident ca avocatul nu avea
cunostintd despre ceea ce nota, dar
cealalta parte nu a aflat asta de indata.
Cazul a continuat pentru o serie de cateva
luni in legatura cu aceste raspunsuri clar
eronate. Cand raspunsurile au fost
descoperite a fi false, avocatul oponent a
rugat instanta s& ordone sanctiuni sub
forma onorariilor de avocat in cantitatea
pe care l-a costat pe client raspunsurile
false. Suma a fost de 42.500 de dolari
americani, Si curtea a acordat-o si a
stabilit-o in sarcina firmei de avocatura.
Avocatii au apelat sanctiunea, dar curtea
de apel a fost de acord cu prima instanta
in considerarea pedepsei Tmpotriva
avocatilor.

Sanctiunile pentru completa nerespec-
tare a obligatiei de aducere, sau
distrugerea documentelor si lucrurilor, pot
fi foarte serioase. intr-un caz care a
implicat un accident de elicopter in care
au murit sapte oameni, producatorul a
spus ca nu are niciun raport referitor la
problemele motorului. In schimb, au
produs un mic dosar in care au spus ca
reprezinta toate materialele legate de
motorul respectiv. In continutul acestui
dosar era un memorandum pe care |-au
uitat. Confirma distrugerea documentelor
legate de motor si era datat dupa
inceperea procesului! Avocatul pentru
familiile victimelor a rugat instanta la
sanctiuni financiare ca o pedeapsa pura.
Suma ceruta in proces a fost de 60 de
milioane de dolari americani, iar curtea,
in exercitiul marjei sale de apreciere, a
calculat un total de 150 de milioane de
dolari impotriva aparatorilor elicopterului
ca o sanctiune. Cazul a fost rezolvat in
ziua urmatoare printr-o tranzactie pentru
mult mai putin si a nu a mers niciodata in
prima instanta.

this is a case in which an attorney, in the
process of producing responses on behalf
of his client to questions sent by his
opponent, filed a sworn statement that his
answers were “on personal knowledge.”
It became apparent that the lawyer had
no personal knowledge of what he was
writing down, but the other side did not
find this out at once. The case went on
for a couple of months in reliance on these
clearly erroneous answers. When the
answers were discovered to be false, the
opposing attorney asked the court to order
sanctions in the form of attorney’s fees in
the amount that it had cost the client
because of the false answers. The sum
was $42,500, and the court granted the
request and assessed the penalty against
the law firm. The lawyers appealed the
sanction order, but the appellate court
said that the trial judge was correct in
assessing the penalty against the
lawyers.

Sanctions for the complete failure to
produce, or the destruction of, documents
and things can be quite expensive also.
In a case that involved a helicopter crash
in which seven people died, the
manufacturer asserted that it had no
records of defects in the engine. Instead,
they produced a small file that they said
represented all the materials on the
engine in question. Contained in the file
was a memorandum that they overlooked.
It confirmed the destruction of the
documents relating to that engine, and it
was dated after the lawsuit was filed! The
lawyer for the families of the victims asked
the court for monetary sanctions as a pure
punishment. The amount claimed in the
lawsuit was $60 million, so the court in
the exercise of its discretion assessed a
total of $150 million against the helicopter
defendants as a sanction. The case
settled the next day for much less and
never went to trial.
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In capul listei de sanctiuni civile este
asa numita “pedeapsa cu moartea”.
Aceasta este calculata impotriva partii, si
nu avocatului si are ca efect terminarea
procesului. Daca abuzul in procedura de
descoperire este de o asemenea
magnitudine incat abilitatea unei parti de
a actiona sau de a se apara in caz este
serios sau complet compromisa de actele
malevolente ale oponentului, atunci
curtea are puteri largi pentru a remedia
situatia. Conform Regulii 215, judecatorul
are autoritatea de a opri 0 anumita parte,
de a introduce anumite probe, cereri,
aparari si chiar poate refuza pledoariile
partii adverse in fata instantei. Aceasta
poate conduce la “pedeapsa cu moartea”
in forma unei judecati in favoarea
reclamantului sau a paratului, depinzand
de cine a incalcat regulile mai sever.
Deoarece este un remediu foarte dur,
instanta este obligatéa sa ia in considerare
pedepse mai mici, cum ar fi sanctiuni
financiare sau sfidare, si va considera ca
nu sunt adecvate in “interesul justitiei”
pentru a remedia situatia.

Dezvoltarea standardelor si proce-
durilor pentru selectia membrilor
judiciarului in Statele Unite sunt direct
legate de evolutia Constitutiei de-a lungul
istoriei tarii. Similar, exista o relatie intre
evolutia si conceptul de “proces echitabil”
care au investit treptat judecatorii cu o
gama larga de “puteri inerente” pentru a
se asigura ca aplicarea dreptului nu este
doarin conformitate cu litera legii, dar este
de asemenea, in sensul societatii,
dreapta si justd. Cu multi ani Tn urma,
Judecétorul Benjamin Cardozo al Curtii
Supreme de Justitiei a rezumat in
faimosul citat ca, in calitate de judecatori,
“trebuie nu doar sa infaptuim justitia,
trebuie sa fim vazuti infaptuind justitia”.

Nota redactiei: Materialul a fost prezentat in
cadrul Conferintei ,Repere de drept comparat

privind cariera judiciard”, Brasov, 21- 23 martie 2011
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At the top of the list of civil law
sanctions is the so-called “death penalty.”
This is assessed against the party and
not the lawyer and has the effect of
terminating the lawsuit. If the abuse of the
discovery process should be such that the
ability of a party to prosecute or defend
the case is seriously or completely
compromised by the bad acts of the
opponent, then the court has broad power
to remedy the situation. As you can see
under Rule 215, the judge has the
authority to prohibit a party from
introducing certain evidence or claims or
defenses and can even strike the
opposing party’s pleadings before the
court. This can lead to a “death penalty”
in the form of a judgment in favor of the
plaintiff or a dismissal of the case in favor
of the defendant, depending upon who
has broken the rules more severely.
Because it is a harsh remedy, the court
is obligated to have considered lesser
penalties, such as monetary sanctions or
contempt, and found that they will not be
adequate” in the interest of justice” to
remedy the situation.

The development of the standards for
and processes for the selection of the
members of the judiciary in the United
States are directly related to the evolution
of the Constitution through the history of
the country. Similarly, there is a
relationship between that evolution and
the concepts of “due process” that have
gradually invested the judges with a wide
range of “inherent power” to see to it that
the application of the law is not just in
conformity with the letter of the statute,
but is also, in a societal sense, fair and
just. Many years ago, Justice Benjamin
Cardozo of the United States Supreme
Court summed it up in the famous
comment that, as judges, “We must not
only do justice, we must be seen to be
doing justice”.

Presentation to an assembly of the Romanian
Judiciary in Brasov by invitation, scheduled during
March 2011.
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