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I noted Nelson’s argument that juries
gained power in the nineteenth century
and pointed out that, in fact, judges gained
power over juries439. The weakened jury
might have been support for Hall’s elite
bar thesis, but the conventions
themselves neither attacked nor
undermined the jury. The New York
convention preserved the jury’s existing
powers – an unlikely result if it were driven
by the bar’s agenda – and, moreover,
provided a more exclusive power over
factfinding. In drafting a new bill of rights
for New York, the Committee on the
Rights and Privileges of Citizens
proposed a jury trial provision that read
as follows: “The right of trial by jury in all
cases in which it has been heretofore
used, shall remain inviolate.440 ”The
committee explained that it had added the
words “right of” before “trial by jury” to
“enlarge the expression.441” In final form,
the Constitution stated, “The right of trial
by jury in all cases in which it has been
heretofore used, shall remain inviolate
forever. But a jury trial may be waived by
the parties in all civil cases in the manner
to be prescribed by law.442” Delegates
from all four major factions in the
convention – Barnburner, Hunker, Whig,
and Anti-Rent – spoke in favor of the jury
as a vital safeguard against legislative
power and corruption. As noted above,
the convention did not expand the jury’s
power, but it also fought off attempts to
reduce its power. Barnburners opposed
efforts to “give the Legislature absolute
and uncontrolled power over trial by
jury.443”

The legislature, Stow argued, “shall
have no right to lessen the people in their
representation in the courts of justice,”
that is, the jury444. Whig Alvah Worden
advocated for preserving “[t]he trial of
questions of fact by twelve men,445” or at
least not including a clause to allow the
legislature to “decrease the number of
jurors.446” Even a leading Hunker,
O’Conor, agreed that it should not be put
in the power of the legislature to change
the number of men on a jury447. Two
Whigs argued that the jury was chiefly a
check on judicial power – not on the
legislature448. However, the general
sentiment was that the jury could work in
tandem with judges to create a court
system that would defend the people’s
rights against abuses of power. Some
delegates argued that judicial elections
would improve the courts by opening
them to lay judges, unless the constitution
said otherwise. New York delegates from
both populist and conservative factions
welcomed this possibility. Charles
Ruggles, a conservative Hunker
Democrat, supported judicial elections in
part because: The presence of a portion
of laymen ... may in many cases be useful.
It may serve to correct the tendency which
is said to exist in the minds of professional
men, to be led away by habits of thought,
from the just conclusions of natural reason
into the track of technical rules,
inapplicable to the circumstances of the
case and at variance with the nature and
principles of our social and political
institutions449.

439 See supra section III.D.2, pp. 1110–11.
440 New York Report, supra note 132, at 543.
441 Id. at 538 (remarks of delegate James

Tallmadge, Chairman of the Committee on the
Rights and Privileges of Citizens).

442 Id. at 1054.
443 Id. at 544 (remarks of delegate John Brown).
444 Id. at 547.
445 Id. at 544.
446 Id. at 545.

447 See id.
448 John Porter argued that the American jury

was not primarily intended to protect the individual
from the legislature, but rather “to protect the people
from the encroachments of the judiciary,” which had,
in England, powers equal to that of the monarchy.
Id. Elijah Rhoades agreed that the jury system
existed “to interpose a check between the people
and the arbitrary power of the Judiciary.” Id. at 546.

449 Id. at 483.
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